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INTRODUCTION .
 

• PURPOSE 

- This Digest is designed for use by anyone interested in State laws related to 
alcohol/drug use and highway safety. Except as indicated, it provides the 
reader with the status of such State laws as of January 1, 1992. ) 

ORGANIZATION ' ~ 

\The Digest is divided into three main areas: (1) Introduction; (2) High 
Interest Legislation; and (3) State Law Summary. The Summary is organized by 
State and then by specific legal topics. The Summary includes code and, where 
needed, case law citations; these should help individuals conducting 
additional research in this area of the law. It should be noted that the 
Summary can be used to facil~tate the comparison of State laws in the subject 
areas. ~~=="__= 

The Digest also includes two appendices, using the State Law Summary's format, 
giving (1) the Uniform Vehicle Code's alcohol and drug driving offense 
provisions and (2) certain criteria for Federal Alcohol Incentive Grant Funds 
under 23 USC f408. 

EXPLANATIONS 

The following statements clarify the contents of and/or establish certain 

•
 
presumptions used in the Digest .
 

1. The term "DHI" is a general term that refers to the criminal action of 
driving a motor vehicle either (1) while "illegal per sell or (2) while either 
impaired, under the influence or while intoxicated by either alcohol or other 
drugs. 

2. The term "illegal per se" refers to State laws that make it a criminal 
offense to operate a motor vehicle at or above a specified alcohol (or drugs) 
concentration in either the blood, breath or urine. 

3. An "administrative per se law ll refers to a statute that allows a State's 
driver licensing agency to either suspend or revoke a driver's license based 
either on a specific alcohol (or drug) concentration or on some other criteria 
related to alcohol/drug use and driving. Such action is completely 
independent of any licensing action related to a DHI criminal offense. 

4. Unless otherwise stated, for illegal per se and administrative per se 
States, the alcohol concentration levels in either the blood, breath or urine 
are based on the following ratio standards. For alcohol concentration in the 
blood, the ratio is the number of grams of alcohol per 100 milliliters of 
blood. For alcohol concentration in the breath, the ratio is number of grams
of alcohol per 210 liters of breath. And, for alcohol concentration in urine, 
the ratio is the number of grams of alcohol per 67 milliliters of urine . 

• 1-1 
10th Edition 



EXPLANATIONS (continued) 

5. The sanctions listed for convictions of alcohol/drug related driving 
offenses (e.g., driving while impaired, driving while intoxicated, illegal Qfr 
~, etc.)' are those specified by statute. If a sanction is not specified by 
law (e.g., community service, et al.), it is not listed. • 
6. The term "mandatory sanction" means either a criminal sanction (e.g.,
 
jail, fine or community service) or an administrative licensing action (e.g.,
 
license suspension or revocation) which must be imposed by either a court or
 
an administrative agency. That is, statutory law specifically requires that
 
such sanction be giNen; this may be accomplished by denying either the court
 
or the administrative agency the power to either suspend or otherwise prevent
 
th~ imposition of such sanction.
 

7. Unless otherwise stated, the sanctions are the same for all alcohol a'nd
 
drug driving offenses (e.g., driving while under the influence of either
 
alcohol or drugs, illegal ~~, et al.).
 

8. Unless otherwise indicated, a "commercial motor vehicle" (CMV) is defined
 
as one that either (1) has a gross vehicle weight of 26,001 or more pounds,
 
(2) is designed to transport either 15/16 or more persons including the driver
 
or (3) tra~sports hazardous materials. '
 

9. For each State in the Summary" in the section on "Driving After License
 
has been Suspended or Revoked for an Alcohol Driving Offense," the general
 
sanctions for operating a vehicle while in a license suspension/re~ocation
 

status are given in the absence of any specific sanctions dealing with the
 
exact subject of the section.
 

10. States without vehicle homicide laws treat deaths, which are caused by
 
persons while operating motor vehicles, under their general, ~riminal homicide
 •
~ws such as manslaughter. 

11 .. A number of States have adopted the concept of ~ dram shop liability via
 
case law decisions. State courts making such decisions ,have used a
 
multiplicity of legal theories in their opinions. Citations to major case law
 
decisions are give in this Digest. Note: Some States have dram shop

liability via both statutory and case law.
 

12. A statute or regulation banning "Happy Hours" means one that prohibits
 
the sale of alcdholic 'beverages below, the price per quantity normally charged
 
for such beverages.
 

13. The sanctions given in the Digest for criminal offenses are those that
 
would normally apply to adult offenders. However, it should be noted, that
 
for juvenile offenders (persons under18 years old>, the law may limit a
 
court's ability to assign such punishment,
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EXPLANATIONS (continued) 

•
 
14. Unless otherwise noted, Table 2 lists the minimum mandatory sanctions for.
 
non-injury'and non-death related driving while under the influence
 
(alcohol/drugs) and illegal per se offenses.
 

LEGISLATIVE SUBJECT AREAS 

o	 Basis for a OWl Charge (e.g., Blood Alcohol Concentration, . 
Types of Drugs) 

o Chemical Breath Tests 
o Preliminary 
o Evidential <Implif'd Consent Law) 

o	 Chemical Tests of Other Substances for Alcohol/Drugs Under the Implied 
Consent Law 

o Adjudication of Alcohol Driving Offenses 
o Mandatory Adjudication 
o Anti-Plea Barga~ning Statutes 
o Pre-Sentence Investigation 

o Sanctions for Refusal to Submit to a Chemical Test 
o Sanctions Following a Conviction for an Alcohol Driving Offense 

o Criminal 
o Administrative (Civil: Pre-conviction and Post conviction) 
o Rehabilitation 
o Vehicle Impoundment 

o Homicide by Vehicle 
o	 Driving While License Suspended or Revoked Where the Basis 

was an Alcohol Driving Offense 

• o Habitual Offender Laws 
o BAC	 Tests Required for Persons ~illed as a Result of a Traffic 

Crash 
o.Laws Establishing Minimum Ages Concerning the Use of 

Alcohol	 Beverages 
o Dram	 Shop Laws and Related Legal Actions 
o	 Laws Concer~ing Criminal/Administrative Actions Against 

Employees/Owners of Licensed Liquor Establishments who 
Sell Alcoholic Beverages to Persons who are under the 
Legal Drinking Age or who are Intoxicated 

o Laws	 Prohibiting "Happy Hours" 
o	 Laws Prohibiting the Possession of Open Containers of Alcoholic' 

Beverages In Motor Vehicles (the Passenger Compartment) 
o	 Laws Prohibiting the Consumption of Alcoholic Beverages in Motor 

Vehicles 

ABBREVIATIONS 

BAC blood alcohol concentration
 
BrAC breath alcohol concentration
 

COL Commerical Drivers License
 

•	 
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ABBREVIAHONS (continued) 

c1 class 
CMV Commerical Motor Vehicle, 

cons consecutive 
dy = day 

dys = days •
hr = hour 

hrs hours 
mand = mandatory 

mi sd misdemeanor 
mo month 

mos months 
N/A = not applicable 

n.a.	 = not available 
off = offense 

offs offenses 
pkg .package 
rey = revocation 

susp suspension 
UrAC urine alcohol concentration 

UVC Uniform Vehicle Code 
veh vehicle 
win within 
yr = year 

yrs = years 

FEEDBACK 

He'intend, of course, to update this publication periodically. Accordingly, • 
the NHTSA staff would appreciate receiving any comments that you might ,have 
concerning improving any future digest's readability or accuracy. 

Any comments, ,corrections or new information should be sent to: .	 , 

National Highway Traffic Safety Administration
 
Office of Alcohol and State Programs - Code NTS-20
 

400 7th Street, S.H.
 
Hashington, D.C. 20590
 

Attention: Legislative Resource Center
 
Telephone: (202) 366-2729
 

Finally, NHTSA staff hopes that this document will be useful to you. If you 
are interested in receiving updates to this Digest, please let us know via 
either telephone or letter. 
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TABLE 1 

ANALYSIS BY STATES - HIGl-INTEREST lEGISLATIlJt 

•
 
Admin-

Implied Consent Ref istrative Administrative Per Se Illegal Pre- In Vehicle Legal 
STATE PBT Mand Min Lic Action Per (Mand Min Licensing Action) Per Se sumptive Dram Pureh/ STATE 

Lawl 1st 2nd Se 1st 2nd' 3rd (BAC (BAC Open Anti- Sho) Sale Age 
Refusal Refusal (BAC Offense Offense Offense Level) level) Con- Consump Law 3 for Ale 

Level) tainer 12 tion Bev 
AL S-90 dys S-l yr N -- -- -- 0010 0.10 Statute 21 AL 

X14AK X R-90 dys R-l yr Y-0.10 R-30 dys R-l yr R-10 yrs 0.10 -- X Statute 21 AK 
. 14AZ X S-12 mos S-12 mos Y-0.10 S-30 dys S-90 dys S-90 dys 0.10 0.10 X Statute 21 AZ 

AR S-6 mos S-l yr N -- -- -- 0.10 -- X No 21 AR 
CA S-l yr34 R-2 yrs Y-o.08 S-30 dys S-I yr S-l yr 0.08 0008 X X Statute 16 21 CA 

. 17CO X R-l yr R-l yr Y-O.IO R-3 maS R-l yr R-l yr 0.10 >.05 .. 10 X Statute 21 CO 
CT S-6 mos S-I yr Y-0.10 S-90 dys S-l yr S-2 yrs 0.10 -- Statute 19 21 CT 

2 X14DE X R-6 mas R-18 maS y3 R-3 maS R-l yr R-18 mos 0.10 0.1020 No 21 DE 
DC S-12 mos S-12 mas y4 -- -- -- 0.10 >000520 X Case Law 21 DC 

N fL __ S-18 mas Y-0.10 -- S-l yr S-l yr 0.10 001020 X Statute22 21 fL 
X14GA S-6 mas S-6 mas N -- -- -- 0.10 0.08 Statute 21 GA 

HI R-l yrs R-2 yrs Y-OolO R-30 dys R-l yr R-2 yrs 0.10 0.10 18 X X Case Law 21 HI 
10 S-lBO dys S-l yr N -- -- -- 0.10 -- X X Statute 21 ID 
Il X -- S-6 mas Y-0.l0 -- S-90 dys S-90 dys 0010 0.10 X Statute19 21 IL 
IN S-l yr S-l yr Y-0.10 S-180 dys5 S-180 dys5 S-180 dys5 0.10 0.1031 Statute 21 IN 
IA X R-240 dvs6 R-360 dys6 Y-Ool0 -- R-l yr R-I yr 0.10 -- X X Statute 21 IA 
KS X S-I yr S-l yrY-Ool0 S-30 dvs S-l yr S-l yr 0.10 0.1020 X X No 21 KS 

7KY X -- -- A -- -- -- 0.10 -- X Statute 21 KY 
LA S-90 dys S-545 dys Y-Q.l0 S-30 dys2' S-365 dys S-365 dys 0.10 0.10 Statute23 21 LA 

14ME S-90 dys S-I yr Y-0.08 -- -- -- 0.08 -- x Statute 19 21 ME 
X25HD X 5-120 dys S-l yr Y-0.l0 -- S-90 dys S-90 dys -- .07.01024 x'4 No 21 MD 

HA 5-120 dys S-120 dys A7 -- -- -- -- 0.10 x14 Case Law 21 MA 
HI X -- S-I yr N -- -- -- 0.10 .07,.10'7 X X Statute 21 MI 
HN X -- -- Y-0.l0 -- -- -- 0.10 -- X X Statute 21 MN 

o HS X S-90dys8 S-90dYS8 Y-Q.109 0.10 Statute 21 MS .... 
;r X14HQ R-90 dys R-I yr Y_0.1042 S-30 dys R-l yr R-l yr 0.10 -- Statute26 21 MQ... 
Q. HT 5-90 dys R-I yr N -- -- -- 0.10 0.1029 X X Statute 21 HT 
.... NE X R-60 dys R-6 mas N --" -- 0.10 -- X No 21 NE 
o X14 
:I NY X R-l yr R-3 yrsY-QolO R-90 dys4' R-90 dys41 R-90 dys41 0.10 0.10 X No 21 NY 



, TABU 1 (continued)
 
ANALYSIS BY STATES - HIGH-INTEREST lEliISLATil*
 

Admin-
Implied Consent Ref istrative Administrative Per Se Illegal Pre- In Vehicle Legal 

STATE PBt' 

Lawl 
Hand Hin 

1st 
Lic Action 

2nd 
Per 
Se 

(Hand Hin Licensing Action) 
1st 2nd 3rd 

Per Se 
(BAC 

sumptive 
,,(BAC Open Antj-

OramPurchl 
Sho~ Sale Age 

STATE 

Refusa' Rofusa" (BAC 
Level) 

Offenst Offense Offense Lev.') 
, 

Llvel) Con- Consump 
lline.r.12~n 

Law 3 for Ale 
_Bev 

NH )( R-180 dys R-2 yrs N - - - 0.10 O--:YOZU X X Statute - 21 NH 

NJ 
NH 

NV 
NC 

X" 
X 

R~ mos 
R-1 yr 

R-6 mos 
R-6mos 

R-2 yrs 
R-l'yr 

R-l yr 
R-12mos 

N 
Y-O.10 

A7 

V-O.lO
g 

- -
R-90 dyslO R-l yr 35 

-'  - 
R-10dys R-l0dys 

- 
R-l yr35 

-
R-l0dys 

0.10 
0.10 

0.10 
0.10 

- 
-

.07_0.1038 

-

X' 

X25 

X Statute 
X Statute 

X Statute 
X14.25Statute19&27 

21 
21 

21 
21 

NJ 
NH 

NY 
NC 

N 
I 
N 

NO 
OH 
OK 
OR 

PA 

PR 
RI 
SC 

X 

X 

X 

X 

R-l yr R-2 yrs Y-0.l0 
S-30 dys 5-90 dys 'A7 

R-90dys R-lyr V-0.l0 
S-90 dys 5-1 yr Y~o.oa 
S-12 mas 5-12 mas N 
,.

S-6 mos S-l yr N 
S-3mos '5-1 yr N 
S-90 dys 5-90 dys N 

5-30 dys 
-

R-30dys 
S-30 dys 

-

-
-
-

S-364 dys 
-

R-1yr 
5-1 yr 

- 

- 
- 
-

S-2 yrs 0.10 
- 0.10 

R-3yrs 0'.10, 
S-l yr 0.08 

- 0.10 

- -
- 0.10 
-- 

-
-

).05,.18 15 

0.oa2 
-

40 
0.10 

-
0.1036 

X 
X 
X 
X 

X 

X 
'X 

X 
X 

X14 

X14 

X 

Statute 
St"tute 

'C"seLaw 
Statute 

Statute 

No 
Statute 
Possib1e37&39 

21 
21 
21 
21 

21 

18 
21 
21 

NO 
OH 
OK 
OR 

PA 

PR 
RI 
SC 

SO X - N - - 0.10 0.10 X Case Law 21 SO 

TN - - N - - - - 0.10 Statute 21 TN 
TX 
UT 
VT 

VA 
WA 
WV 

WI 

WV 

X 

X 

X 

X 

R-l yr 
S-'6 mos 

S-6mos 
R-l yr 

.
R-1 yr 

R 30 dys 

S-6 mos 

- N 
R-l yr Y-O.08 
S-18 mas Y-0.08 

S-l yr N 
R-2 yrsN 

. . 11
R-5 yrs Y=O.lO 

R-90 dys Y-0.10 ,
S-18 moS Y-0.10 

' 

- -
S-90 dys S-120 dys 
S-90 dys 'S-18 mas 

-' 
-

R-90 dys R-5 yrs 

R-15 dys 

- S-90 dys 

- 0.10 
S-120 dysO.08 
S-2 yrs ' 0.08 

- 0.10 
- 0.10 

R-l0 yrs . 0.10 

R-15 dys 0.10 

5-90 dys 0.10 

14 32 - X Statute 21 
- X X Statute 19 21 

0.0829 x14 , Statute 21 

0.10 X14 No 21
30 ' - X X Case Law 21 

31'
0.10 X Case Law 21 

X X Statute 16 21n 
- Statute 21 

TX 
VT 
VT 
VA 
WA 
WV 

WI 

WY 
.08 - 2 

o TOTAL 26 S -'25 5 - 26 Admin S - 11 S - 14 S - 14 .08 - 5 .10 - 14 26 40 Case Law - 6 18 - 1 
..... 
'CT R  19 R  21 Per Se R  9 R - 12 R  12 .10 - 42 .10 or more Statute - 36 21 - 51 
,.., 
0.. - 30 prima Possible 

..... 5 = Suspension Y = Ves facie - 7 Case Law -
o 
:> R = Revocation N = No 

A = Al ternati ve 

-.. .
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TABLE 1 (continued) 
ANALYSIS BY STATES - HIGH-INTEREST LEGISLATION 

1pre1iminary Breath Test (Pre-arrest/nonevidentiary breath test) Law
 
2Because of a conflict in the law, this period could be 90 days.
 
3Based on probable cause of OWl. '
 
4Based on sufficient evidence of OWl.
 
5Suspension up to 180 days or until the OWl charges have been
 

disposed of which ever occurs first. 
6A restricted license may be issued for an implied consent
 

law violation provided the defendant pleads guilty to a
 
subsequent OWl charge.
 

'Alter~ative pre-OWl criminal adjudication licensing action
 
by the courts.
 

8License suspension for one (1) year if the driver has a pri~r
 
OWl offense conviction.
 

9Special provisions/procedures.
 
N 10Applies to persons 18 years old or above.
 

11 0r under the influence of alcohol.
 
w 

12Laws prohibiting the possession of an open container of an 
alcoholic beverage in the passenger compartment of a motor vehicle. 

13Seven (7) States and Puerto Rico do not have dram shop liability. 
14Applies Qnly to drivers. 
15The lower 'o'f the two numbers is evi dence of dri vi ng whi 1ei mpai red; 

the higher is prima facie evidence of driving while under the influence. 
16Applies only to the actions of intoxicated minors. 
17The lower of the two numbers is driving while impaired; the 

,	 ' , 

higher is driving, while unde~ the influence. 
18Competent evidence of OWl. 
19This state has a stat~te that places a monetary limit on the 

amount of damaQes that,can be awarded in dram shop liability 
actions. 

20BAC level or levels 'which indicated ~~ evidence. 
o,.... 
:r 21 Not mandatory in all situations.
 
,..., 22Applies only to the actions of intoxicated minors or persons

c.. 
,.... known to be habitually addicted to alcohol. 
o 23The statute appears to have limited actions to those committed by minors. 
:J 

24rhe lower of the two numbers is prima facie evidence
 
of dri vi ng whi 1e under the i nfl uence: the hi.gher is
 
prima facie evidence of driving while intoxicated.
 

25Limited application. 
26Causeof action limited to licensees who have been convicted 

of the offense of selling alcoholic beverages either to minors 
or to intoxicated individuals. 

27The statute applies specifically to the actions of intoxicated, 
minors, but the law does not foreclose developing case law as 

. to other types of dram shop actions. 
28Not' less than 0.08 constitutes being under the influence of 

intoxicating liquor.
 
291nference of a OWl offense.
 
30Applies only to the actions of (1) intoxicated minors and/or
 

(2) adults who have lost their will to stop drinking.
 
31 This state has both prima facie and presumptive evidence laws
 

with BAC levels of 0.10. 
32Statutory law has limited dram shop actions. 
33Liability limited only to the actions of persons who are under 

21 years old.
 
3490 days if the'person pleads guilty to a OWl, charge at the
 

time of first arraignment with counsel.
 
35provided there is also a 2nd or sub. OWl conviction.
 
36This BAC level is an inference of OWl.
 
37possiblecase law~
 
38prima facie evidence of impairment.
 
39Applies to acti~~s of intoxi~ated minors.
 
40	 ' 0.05	 for persons who operate busses, trucks or other large 

motor vehicles. 
41 A OWl conviction following an admin. revocation cancels
 

the admin. revocation·action. Thereafter, the licensing
 
sanctions for a OWl offense apply; this includes the right
 

, to obtain restricted, driving privileges.
 
42As ~f 7)1/92. 0:13 ~ntil this date.
 



TABLE Z
 
ANALYSIS BY STATES - HIQl-INTEREST LEGISLATI(»I
 

Fine ($) Imprisonment Community Service License Sanction 
(Mandatory Minimum (Mandatory Minimum In Lieu of Jail (Mandatory Minimum 

STATE For a OWl Conviction) For a OWl Conyictionl For a OWl Convi~tion For a OWl Conviction) STATE 
First Second Third First Second Third First Second Third First Second Third 

Offense Offense Offense Offense Offense Offense Offense Offense Offense Offense Offense Offense 

AL -- -- -- - 48 con hrs 60 dys, 20 dys 5-90 dys R-l yr R-3 yrs AL 
AK $250 $500 $1,000 72 con hrs 20 dys 60 dys -- -- -- R-30 dys R-1 yr R-l0 yrs AK 
AZ $250 $500 -- 60 dys13 6 mos s-96 dys20 R 1 yr R-3 yr~ AZ 
AR $150 $400 $900 -- 7 dys 90 dys -- -- -- -- 5-1 yr 5-2 yrs AR 
CA $390 $375 $390 48 hrs 1,2 30 dysl,2 10 dYS2 ~ -- 5-30 dys R-3 yrs CA 
~O'" -- -- -- 5 dys31 7 dys ' 7 dys (48 hrsl 18(60 hrsl 18(60 hrsl 18 -- R-l yr R 2 yrs CO 
CP -- -- -- 48 con. hrs 10 dys 120 dys 100 hrs 5 l' yr 5-2 rs 5-3 rs CT 

34 34	 35 5 5DE -- -- -- -- -- -- -- -- -- -- . DE 
N DC'" ~ -- -- R-6 mos R-l yr R-2 yrs DC 
I	 18 

J:>,	 FL -- -- -- -- 10 dys 30 dys (50 hrsl -- -- R-12 mos R-24 mos FL 
GA $300 $600 $1,000 48 hrs 10 dys 80 hrs 30 dys 5 120 dys R-5 yrs GA 
HI $150~10003 $500 $500 48 hrs3 48 con hrs 48 con hrs 72 hrs3 80 hrs -- S-30 dys 5-1 yr R-l yr HI

13	 ' 
10 -- -- -- 10 dys 30 dys 5-1 yr S-l yr 10 

IL -- -- -- -- 48 con hrs -- -- 10 dys -- --....:.... IL 
4 4IN --	 5 dys 5 dys 10 dys 10 dys S-30 dys 5-1 yr 5-1 yr IN 

30 30IA $5006 $750 $750 -- 7 dys7 30 dys -- -- -- R-l yr R-2 yrs IA 
KS $500 -- 48 con. hrs 48 con, hrs36 48 con hrs36 100 hrs 5 30 dys S 1 yr 5 1 yr K5 
KY $2003 -- -- 48 hrs3 7 dys' 30 dys 48 hrs3 ' -- S-30 dys R 12 mos R-24 mos KY 

23LA -- -- -- 2 dYS23 15 dys23 6 mos 4 dys 30 dys	 5 12 mos 5-24 mos LA 
24ME $300 $500 $750 48 con hrs 17 1 dys 30 dys --	 --5 60 dys24 5-1 yr 5 2 yrs 24 ME 

MO n -- -- -- -- 48 con hrs 48 con hrs -- 80 hrs 80 hrs -- -- -- MO 
8&25 25MA -- -- -- 14 dys 60 d~S --	 $-45 dys R-l yr R-2 yrs MA 

2 2 3 . ' ,	 .
MI'" $1003 $2003 $500 -- 48 con hrs 1 yr -- 10 dZS -- -- R-l yr R-5 yrs MI 
MN -- -- -- 30 dys 30 dys __ 6 26 MN o ..... M$ $200' $400 $500 -- -- -- -- -- -- 5-30 dys 5-1 rr 5-3 yrs M5 

,.., MO -- 48 con hrs 48 con hrs 10 dys 10 dys $ 30 dys21~2 R-l yr21~ 
OJ 

C.	 . 9 10 10 ' '29 29 
..... MT -- -- -- 24 con hrs 3 dys 10 dys -- -- -- -- R-3 mos R-3 mos MT 
o 
~ 

NE -- 48 hrs 7 dys R 60 dys R 6 mos R-l yr NE 
NV -- -- -- 2 dysll '10 dys12 1 y'r 13 48hrs' --- R-45 dys R-l yr R-1.5 yrs NV 

•	 .' •
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TABLE 2 (continued)
 

ANAL'iSIS BY STATES - HIGH-INTEREST LEGISLATION
 

Fine ($) Imprisonment Community Service License Sanction 
(Mandatory Minimum (Mandatory Minimum In Lieu of Jail (Mandatory Minimum 

STATE For a OWl Conviction) For a OWl ConvictiQn) FQr a OWl ConvictiQn for a OWl CQnvictiQn) STATE 
first Second Third First Second Third first Second Third first SecQnd Third 

Offense Offense 'Offense Offense Offense Offense' Offense Offense' Offense Offense Offense Offense 

NH 
NJ 

$300 
-

$500 
-

$500 
-

-
_15 

14lQ dys 
48 CQn hrs 

- T410 dys 
90 dys27 

-
-

- - R-90 dys 
(30 dys) 18(90 dys)18 R-6 mos 22 

R-3 
R-2 

yrs· 
yrs 22 

R-3 yrs 
R-l0 yrs22 

NH 
NJ 

NM - -  - - 48 CQn hrs 48 con hrs - - - - R-l yr R-5 yrs NM 
NY" $350 $:?OO $500 - - - - - - - R-1 yr R-1 Yr'" NY 
NC - - - - 7 dys 7 dys - - - - R-2 yrs R-3 yrs NC 
NO $250 $500 $1,000 - 4 dYS4 60 dys4 - 10 dys - S-30 dys S-364 dys S-728dys NO 
OH 

* OK 
$200 

-
$300 
- 

$500 
-

-
-

5 con dys
28 -

15 con dys
28 -

-
-

-
- 28 

-
- 28 

S ·15 dys 
R-30 dys 

S-30 dys 
R-1 yr 

5-180 dys OH 
".R-3 yrs OK 

N 
OR 
PA 

-
37$300 

- -
37"" 37$300 $300 

48 'CQn 
-

hrs 48 CQn hrs 48 con hrs 
"' 30 dys 90' dys 

80hrs 
-

80 hrs 
-

80 hrs 
-

- 5-90 dys 
"" 5-1 rna S-12 mas 

5-1 yr 
55-12 mas 

OR 
PA 

U1 PR 
RI 

-
$100 

-
$400 

-
$400 

-
-

24 CQn hrs 
10 dYS4 

30 dys 
6 mQs 4 

-
-

10 dys 
-

-
-

-
$-3 mos 

-
5-1 yr 

-
5-2 yrs 

PR 
Rl 

SC $200 $1,000 $3,500 48 hrs 48 hrs '60 dys 48 hrs 10 dys - - S-l yr 5-2 yrs 5C 
SO - - - - - - - - - - R-1 yr R-l yr SO 
TN 
TX 

$250 
-

$500 
-

$1,000 
-

48 hrs 
-

45 dys 
1672 hrs 

120 dys"
" 1610 dys 

- 
- -

-
-

-
-

k-2 
-

yrs R-3 
-

yrs TN 
TX 

UT ~ - $1,000 48 CQn hrs 24Q CQn hrs 720 dys 24 hrs 80 hrs 240 hrs 5-90 dy~ R-l yr R-l yr UT" 
VT 
VA 

-
.:....:." 

-
- I 

-
_ 

-
-

48 CQn hrs 
48 hrs 

-
30 dys 

-
-

-
-

-
-

S-90 dys 
-

S-18 mQS 
R-2 yrs24 

R-2 
R-5 

yrs 
yrs 

VT 
VA 

WA 
wv 

$250 
$100 19 

$500 
$1,000 19 

$500 
$3,00019 

24 can hrs 
24 hrs 

7 dys4 
6 mQS 

'7 dys4 
1 yr 

-
-

-
-

-
-

$-30 dys 
R-90 dys 

R-l 
R-5 

yr 
yrs 

R-2 yrs 
R-l0 yrs 

WA 
WV 

WI $150. $300 $600 - 5' dys 30 dys - - - -R-60 dys R-90 dys WI 
wy - - "  - 7 dvs 7 dys - - - - S-l yr R-3 yrs WY 

0 TOTAL 22 22 21 16 46 44 9 15 6 $ - 18 S - 19 S - 14 
.... 
~ R - 8 R  27 R - 32 
,.., 
0.._. 
.... *Mand. sanctiQns fQr driving while under the influence/illegal per se Qffenses S = Suspension 
0 
:::J ·*Mand. sanctiQns for driving while intQxicated Qffenses R =Revocation 
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TABLE 2 
ANAl..YSIS BY STATES -

1The 48 hours (2nd off) and 30 days (3rd off) are not necessarily served 
consecutively. The sanctions listed are for non-injury offenses. 

248 consecutive hours or 10 days of community service became mandatory when 
the Dept. of Hotor Vehicles certified that an application for 23 USC 408 
grant funds has been submitted to the U.S. Dept. of Transportation. 

3The ~ourt ~sentence defendants to at least one of these 
sanctions but'may sentence them to more than one such sanction. 

~ust serve at least 48" consecutive hours. 
5Could be 5 yrs under the habibual offender law. 
6Not more than 200 hours of community service in lieu of the fine. 
7This sentence may not be suspended; however, the statute is silent as to 

probati on. 
80r 14 days in a treatment facility. 
9Does not apply to illegal ~ g offense; this sanction only appnes to 

"regular" OWl offenses. 
10Hust serve 48 consecutive hours; does not apply to illegal ~ se offenses. 
11 0ne'day imprisonment or 24 hrs of community service if rehabilitation is 

taken. 
125 days if rehabilitation is taken; 48 hours must be served consecutively. 
1348 hrs. must be served consecutively. 
14rhree (3) consecutive 24 hour periods in a house of correction and seven 

(7) consecutive 24 hour periods in a OWl detention center. 
15Handatory treatment of not less than 12 nor more than 48 hours; this time 

is to be spent in an intoxicated driver resource center. 
16As a part of probation. 
17provided the defendant either (1) had a BAC level of 0.15 or 

more, (2) was driving 30 HPH over the speed and had a BAC 
level of 0.08 or more, (3) was eluding a police officer and 
had a BAC level of 0.08 or more, (4) refused to submit to 
a chemical test or (5) was driving a vehicle with a passenger 
under 16 years old. 

18Mandatory community service regardless of whether there is a 
mandatory imprisonment sanction. 

19Applies to OWl offs that are not related to injury or death. 
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(continued)
 
HIGH-INTEREST LEGISLATION
 

20Hay not apply to certain offenders who have been suspended 
pursuant to the administrative per selaw.
 

21Applies only to driving while intoxicated offenses.
 
22The law states that the right to operate a motor vehicle is
 

"forfeited."
 
23Home incarceration is possible.
 
24remporary restricted license may be issued 2nlx for the
 

purpose of attending either an alcohol education or 
treatment program.
 

25Work release is available for this period of time.
 
261n lieu of imprisonment fOI" 30 dys,8 hrs of community
 

service may be substituted for each day less than 
30 dys that the person would have served in jail.
 

27Not more than 90 dys as an alternative to imprisonment.
 
281f there is no imprisonment sanction, the defendant must
 

serve either 48 con. hrs. of impatient rehabilitation/treatment 
or 10 dys of community service. 

29This revocation may not be mandatory if the defendant meets
 
certain eligibility requirements for and does participate
 
in a driver rehabilitation or improvement program.
 

30A person may be issued a restricted license notwithstanding
 
this revocation if certain conditions are met.
 

31Applies only to 1st illegal per se convictions.
 
32possible 
33followed by a period of "house arrest" with electronic
 

monitoring.
 
34"House arrest" or the use of an "ignition" interlock" device
 

may be ordered in lieu of a jail sentence.
 
351t appears that a court may order the use of an "ignition
 

interlock" device in lieu of mandatory licensing action.
 
36followed by work release for 3 dys for a 2nd off and 88 dys
 

for a 3rd off.
 
37 " Plus the following mandatory surCharges: 1st off-$50;
 

2nd off-$lOO; and. 3rd off-$200.
 



STATE Al..ABAHA
 

General Comments: See Code of Alabama.
 

Basis for a OWl Cha~:
• Standard OWl Offense: Under the influence of alcohol l §32-SA-191(a)(2)
 
Illegal Per Se Law (BACIBrAC Level):	 0.102 §§32-5A-191(a)(1) & 32-SA-194(a)(S) 
Presumption (BAC/BrAC Level):	 0.10 §32-SA-194(a)(S) & (b)(3) 
Types of Drugs/Drugs and Alcohol:	 Under the influence of (1) Any Substance, (2) a 

Controlled Substance or (3) Alcohol and a 
Controlled Substance §32-5A-191(a) 

Other:	 For Commercial Motor Vehicle Operators, see p. 
3-3. 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law:	 No 
Implied Consent Law: 

Arrest Required (Yes/No): Yes §32-5-192 
Implied Consent Law Applies to 

Drugs (Yes/No): No 
Refusal to Submit to Chemical Test 

Admitted into Evidence: Yes (Criminal & Civil Cases) §32-SA-194(c), 
Other Information:	 Special Note: A person who has been arrested for 

a OW! charge shall not be released until their 
BAC Level is less than 0.10; see §32-SA-191(g). 

• 
Chemical Tests of Other Substances for BAC Level
 
Which Are Authorized Under the Implied Consent Law:
 

.61 ood:	 Yes §32-S-192 
Urine:	 Yes §32-5-192 
Other:	 None 

Adjudication of OW! Charges: 

Mandatory Adjudication Law (Yes/No): No
 
Anti-Plea Bargaining Statute (Yes/No): No
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No): No 

Sanctions for Refusal to Submit to a
 
Chemical Test:
 

Refusal to Take a Preliminary Breath Test:,
 
Criminal Sanctions (Fine/Jail): NIA
 
Administrative Licensing Action
 

, (Su sp/Rev) : N/A
 

Other: MIA
 

lIn Ex Parte Buckner, 549 So.2d 451 (Ala. 1989), the Alabama Supreme Court held that the term 
"under the influence of alcohol" means "having consumed such an amount of alcohol as to affect 
his ability to operate a vehicle in a safe	 manner"(549 So.2d at 454). 

• 
2This State's illegal per se law "appears" to make it an offense to operate a motor vehicle 
with a breath alcohol concentration level of 0.10 or more. See §§32~SA-191(a)(1) and 
32-5A-194( a) (5) . 
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STATE - Alabama 

Sanctions for Refusal to Submit to a 
Chemical Test: (continued) 

Refusal to Take Implied Consent 
Chemical Test: 

Criminal Sanction (Fine/Jail): 
Administrative Licensing Action 

,(Susp/Rev) : 

Other: 

• 
None 

1st Refusal - Susp-90 dys; 2n~ Refusal (w/n 5 
yrs) - Susp-1 yr Special Note: These susps 
appear to be mandatory. 1 §32-5-192 
None 

Sanctions Following a Conviction for a OWl Offense: 

Criminal Sanctions: 
Imprisonment/Fine: 

Mandatory Minimum Term: 

Mandatory Minimum Fine ($): 

Other Penalties:
 
Community Service:
 

Restitution (eg Victim's Fund) 

Other: 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: 
Other: 

1st off-Not more than 1 yr, $250- $1,000; 2nd 
Off (w/n 5 yrs)-Not more than 1 yr, $500 
$2,500; 3rd or sup~~en_~ (w/n 5 yrs) 60 
dys to 1 yr, $1,000-$5,000 §32-5A-191(c) , (d) & 
(e) Serious Bodily Injury related to a OWl Off 
(assult in the fi.rst degree-Class B felony): 
2-20 yrs2, not mor~ than $10.0002 

§§13A-5-6(a)(2), 13A-5-11(a)(2) and 
13A-6-20(a)(5) & (b) 
For non-injury OWl offs: 2nd off-48 cons hrs3; 
3rd & sub off-60 dys 
None 

2nd Off (w/n 5 yrs)-Not less than 20 dys3 •
§32-5A-191(c) & (d) 
Yes Victims' Compensation Fund; see §15-23-1 et 
seq. Special Note: Under §15-18-65 et seq., a 
defendant may be required to pay restitution to 
a victim (or a victim's representative) as a 
result of damages caused by the defendant's 
criminal behavior. 
None 

No 
Under §§~2-5A-195(k)(1) &{m), a person's 
license may be susp for not more than 1 yr if 
they have ':committed" (but have not necessarily 
been convicted of) an off that usually requires 
license rev (e.g., OWl). Such action may b'e 
taken without a preliminary hearing. 

lThese suspensions periods may be reduced 2!lJ...y if the driver is acquitted of the related OWl 
chargei see §32-5-192(c)~ 

·2These sanctions apply to 1st offence convictions for assult in the first degree; to determine 
t~~ sanctions for 2nd and 'subsequent offenses of this type, see ,§13A-5-9. 
3The 20-dy.community service sanction may be us~d as an alternative to the 48 consecutive hour 
imprisonment term. •
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STATE - Alabama 

• Sanctions Following a Conviction for a OWl Off: 

Post OWl Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev) and Term of 
Wi thdrawal : 

Mandatory Minimum Term of 
Withdrawal: 

Other: 
Rehabilitation: 

Alcohol Education: 
Alcohol Treatment: 
Alcohol Education/ 

Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe) : 

• 
Vehicle Impoundment/Confiscation: 

Authorized by Specific 
Statutory Authority: 

Terms Upon Which Vehicle 
Will Be Released: 

Other: 
Miscellaneous Sanctions 

Not Included Elsewhere: 

(continued) 

1st off -Susp 90 dysl 32-5A"':191(c); 2nd off 
Rev. 1 yr 32-5A-191(d); 3rd or subsequent offs 
Rev. 3 yrs 32-5A-191(e) 

Ill-off - 90 dys2; ~ruLill - 1 yr; 'k.!L.Q.r 
subsequent offs - 3 yrs 

1st off - Yes 32-5A-191(c) 
1st off - Yes 32-5A-191(c) 

None 

None 

None 

IRevocation is also possible via a court order; see §32-5A-195(j)(2). 
2It may be possible to "modify" this susp. period; see §32-5A-195(1). 

OWl Offenses and Commercial Hator Vehicles (CHV)/Commercial Driver's Licenses (COL): A person 
is "disqualified" from operating a CMV for 1 yr. (mand.) (3 yrs(mand.) if transporting 
hazardous materials) if, while driving a CMV, they (I) have a BACIBrACIUrAC level of 0.04 or 
more, (2) are under the influence of alcohol or a controlled substance or (3) refuse to submit 
to a chemical test for an alcohol concentration. Note: The disqualification provision, 
§32-6-49.11(a)(5), only applies to refusal to submit to a test to determine an alcohol 
concentration; however, the CMV implied consent provision, §32-6-49.13, applies to tests either 

•
 
for an alcohol concentration or for drugs. For either (1) a subsequent violation or'(2) a ,
 
combination of two or more violations of any of the above listed items, the "disqualification"
 
is for life (10 yrs. mand.). In addition, a eMV operator who has 'any measurable (or
 
detectable) amount of alcohol in their system must be placed "out-of-service" for 24 hours.'"
 
See §§32-6-49.3(2) & (3), 32-6-49.11, 32-6-49.12 and 32-6-49.13. 
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STATE - Alabama 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle: •
State Has Such Law/Type of Offense:	 Yes Two ty~es of offenses (1) "Homi ci de by 

Veh"-Felony See §32-5A-192.. (2) . 
"Criminally Negligent Homicide" while 
OWl-Class C Felony See §13A-6-4(a) & (c). 

Sanctions:
 
Criminal Sanction:
 

Imprisonment (Term):	 (I) "Homicide by Veh"-Not less than 1 yr nor 
more than 5 yrs §32-5A-192 (2) "Criminally 
Negligent Homicide" while'OWI-l yr & 1 dy to 
10 yrs §13A-5-6(a)(3) 

Mandatory Minimum Term:	 None 
Fine ($ Range):	 (1) "Homicide by Veh"-Not less than $500 nor 

more than $2,000 §32-5A-192 (2) "Criminally 
Negl i gent Homi Ci de" whi Ie OWl-Not more than 
$5,000 §13A-5-11(a)~3) 

Mandatory Minimum Fine: None 
Administrative Licensing Action: 

Licensing Authorized and 
Type of Action: Rev2 §32":5A-195(jj(1) 

Length of Term of 
Licensing Withdrawal: Rev. period ~s not specified in the statute. 

Mandatory Action--Minimum
 
Length of License
 
Withdrawal: None
 

Other:	 None 
\ • 

OrivingWhile License Suspended or Revoked
 
Where the Baits Was a OWl Offense:
 

Sanction:
 
Criminal: 

Imprisonment (Term): Misd-Not more than 180 dys §32-6-19 
Mandatory Minimum Term 

of Imprisonment: None 
Fine ($ Range): Not less than $100 nor more than $500 §32-6-19 
Mandatory Minimum Fine: $25 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev) : Rev (at the discretion of the director of 
public safety) §32-6-19 

Length ,of Term of License 
Withdrawal Action: An additional period of 6 mas §32-6-19 

Mandatory Term of License 
Withdrawal Action: None 

l See §13A-I-2(4) and Whirley v. State, 481 So.2d 1151 (Ala.Cr.App. 1985).
 
2Applies only to "Homicide by Vehicle" or vehicle manslaughter offenses. For OWl criminally
 
negligent homicide offs, licensing action would be via the regular OWl off. provisions.
 •
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STATE - Alabama 

• Other Criminal Actions Related to OWl: (continued) 

Habitual Offender Laws: 
State Has Such Law (Yes/No): No 

Grounds for Being Declared an 
Habitual Offender: 

Term of License Rev While 
Under Habitual Offender Status: 

Type of Criminal Offense if
 
Convicted on Charges of
 
Drivi~g While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of 
Driving While on Habitual Offender 
Status: 

Imprisonment (Term): 
Mandatory Minimum Term of 

Imprisonment: 
Fine ($ Range): 
Mandatory Minimum Fine ($): 
Licensing Actions (Specify): 

Other State Laws Related To Alcohol Use: 

• Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No):	 No (Not specifically provided for by 
statute. Note: In Lankford v.. Redwing 
Carriers, Inc., 344 So.2d 515 (Ala., 1977), 
the BAC test law provisions were deemed to 
apply to dead persons.) 

BAC Chemical Test Is Given to the 
the Following Persons:
 

Driver:
 
Vehicle Passengers:
 
Pedestrian:
 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 21 §2B-1-5 & 2B-3A~25(a)(19) 

(Year Eff: 19B5) 
Minimum Age (Years) Possession: 21 §2B-3A-25(a)(19) 
Minimum Age (Years) Consumption: 21 §ZB-3A-Z5(a)(19) 

•	 3- 5 
10th Edition 



STATE - Alabama 

Other State laws Related To Alcohol Use: (continued) 

Dram Shop laws and Related legal Actions: •State Has a Dram Shop law (Yes/No): Yes	 §6-5-71 1 

"Dram Shop law" Concept Has Been 
Adopted Via a Change to the Common 
law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): Yes Buchanan v. Merger Enterprises, Inc., 463 

So.2d 121 (1984) 
Dram Shop Actions-Social Hosts:	 Yes-limited A social host can be held liable
 

for the actions of intoxicated minors; see
 
Martin v. Watts, 508 So.2d 1136 (Ala. 1987)2.
 
See also Deloach v. Mayer Electric Co., 378
 
So.2d 733 (1979), and Beeson v. Scoles
 
Cadillac Corp., 506 So.2d 999 (1987)3; these
 
cases involved "business" social host
 
situations.
 

Other:	 None 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Al~oholic
 

Beverages to Intoxicated Patrons:
 
Type of Criminal Action:	 See Regulation 20-X-6-.02 which prohibits the 

sale of alcoholic beverages to persons "acting 
in a manner as to appear to be intoxicated." 
Reg. promulgated via §2B-3-49. 4 It is a misd. 
to violate a regulation (§28-3-20). 

Imrisonment:	 Not more-than 6 mas §28-3-205 •
Fine ($ Range):	 Not more than $500 §28-3-20 5 

1Comment: Sec. 6-5-71, the Dram Shop law provision that applies to commercial servers, 
referrers to the selling of "liquor" ("spirituous liquor"). In Alabama, as well as other 
State statu~es that use this term, an issue arises from. time to time as to whether the terms 
"spi rituous 1i quor" or "1 i quor" inc 1ude other types of a1coho1i c beverages (e. g., beer and 
wine) or whether they should be restricted to meaning distilled spirits only. Under a 
related provision, of the Dram Shop law, §6-5-70, parents of children who have been injured as 
a consequence of the sale of "liquor" to the. minor may bring a cause of action for damages 
against those responsible for such sale. Recently, in interpreting the term "spirituous 
liquor" (really "liquor") in §6-5-70, the Alabama Supreme Court held, that for the purpose of 
this section, the term "spirituous liquor" includes beer, wine and other alcoholic 
beverages. See Espey v. Convenience Marketers, 578 So.2d 1221 (Ala. 1991). It would seen 
likely this court would apply this same interpretation to §6-5-71. 
2Note : This ~ case is also reported at 513 So.2d 958. 
3The court held that the Dram Shop Act, §6-5-71, does not apply to social host situations 
where alcoholic beverages are not sold and are not given contrary to law (e.g., alcoholic 
beverages were not given to minors.). In this regard, see also Smoyer v. Birmingham Area 
Chamber of Commerce, 517 So.2d 585 (Ala. 1987). 
4The legislature repealed the law, §28-3-260(2), that prohibited the sale of alcoholic 
beverages to visibly intoxicated persons; see Acts of 1980, No. 80-529, p. 806 §27. Reg.
 
20~X-6-.02 was promulgated as a substi.tute for this repealed law.
 
5See §28-3-19 which also makes it a misd. to violated alcoholic beverage control
 
regulations. The sanction for this offense is a fine of $100 to $200 and/or imprisonment for
 
not more than 90 days.
 •
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STATE - Alabama 

• Other State Laws Related To Alcohol Use: (continued) 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes-Susp/Rev §§28-3A-24 & 28-3A-26 

Length of Term of License Withdrawal:	 lil.....Qff-susp· for not more than 1 yr .or :-ev for 
1 yr l ; 2nd or sub. off-rev fo~ 1 yr (This rev 
appears to be mand. under §28-3A-26; however, 
see §28-3A-24(c) which authorizes a fine in 
lieu of rev. l ) §§28-3A-24 & 28-3A-26 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Al cohol i c 'Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action:	 1st off - Hisd; 2nd Qff - Hisd; 3rd a~d 

subsequent Off - Hisd §28-3A-25(a)(3) 
Term of Imprisonment:	 1st off - Not more than 6 mas; 2nd off - 3 to 

6 mas; 3rd and subsequent off 6 to 12 80S 

§28-3A-25(b)(1) 

• 
Fine ($ Range): 1st off - $100 to $1,000; ZnQ 2if - $100 to 

$1,000; 3rd and subsequent off - $100 to 
$1,000 §28-3A-25(b)(1) 

Administrative Actions Against Owners	 of 
Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes-Susp/Rev §§28-3A~24 &. 28-3A-26 

Length of Term License Withdrawal:	 1st off Susp-Not more than 1 yr; rev-1 yrl ; 
2nd and subsequent off - Rev-1 yr (This rev 
appears to be mand. under §28-3A-26; however, 
see §28-3A-24(c) which authorizes a fine in 
lieu of rev. l ) §§28-3A-24(d) & 28-3A-26 See 
the Special Note below. 

lIn lieu of a license susp/rev, an administrative fine of not more than $1,000 may be 
imposed; see §28-3A-24(c). 

Special Note: If a licensee has been	 certified as a "responsible vendor," they may be exempt 

• 
from either license susp or rev if an employee sells/serves alcoholic beverages to an under 
age person. In addition, such certification may be used to mitigate any administrative fine 
that may be imposed. See §28-10-7.' A "responsibl'e vendor" is a licensee whose employees 
have undergone special training in how to prevent the sale or service of alcoholic beverages 
to under age persons (§28-10-1 et seq.). 
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STATE - Alabama 

Other State Laws Related To Alcohol Use: (continued) 

Anti"':Happy Hour La'ws/Regulations: Yes Regulation 20-X-6-.l4 • 
Laws Prohibiting (1) the Possession of
 

Open Containers of Alcoholic Beverages'
 
and (2) the Consumption of Alcoholic
 
Beverag~s in the' Pass~nger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): No 
Anti-Consumption Law (Yes/No): No 

•
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STATE: ALASKA
 
General Comments: See Alaska Statutes.
 

• Basis for a OWl Charge:
 

Standard OWl Offense: Under the influence of intoxicati.ng.1iquor
 
§28.35.030(a)(1) 

Illegal Per Se Law (BAC/BrAC Level): 0.101 §28.35.030(a)(2) 
Presumption (BAC Level):	 None 
Types of Drugs/Drugs and Alcohol:	 Under the influence of (1) A ~ontrolled 

Substance or (21 Intoxicating Liquor and.Another 
Substance §28~35.030(a)(1) & (3) 

Other:	 None 
.J " 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law: Yes §28.35.031(b) 
Implied Consent Law: 

Arrest Required (Yes/No): Yes §28.35.031 

Implied Consent Law Applies to 
Drugs (Yes/No): No 

Refusal to Submi t to Chemi cal Test 
Admitted into Evidence: Yes (Criminal & Civil Cases) §28.35.032(e) 

• 
Other Information: Special Note: A "chemi cal test" may be 

administered to a person without their consent 
if they have been arrested for a OWl off where 
there has been an accident involving death or 
physical injury to another person. See 
§28.35.035(a). 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood: No
 
Urine: No
 
Other: None
 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): No
 
Anti-Plea Bargaining,Statute (Yes/No): No
 
Pre-Sentencing Investig~tion Law (PSI)
 

(Yes/N~): Yes §§28.35.030(d)	 & (i) and 28.35.032(h) & (1) 

• lThis State's illegal per se law also makes it an offense to operate a motor vehicle with a 
breath alcohol concentration level of 0.10 or more. 
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STATE - Alaska 

Sanctions for Refusal to Submit to a 
Chemical Test: • 

Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail): Infraction (non-criminal offense)-Not more than
 

$300 §§28.35.031(e) and 28.40.050(c) & (d)
 
Administrative Licensing Action
 

(Susp/Rev): None
 
Other:	 Refusal to submit to a PBT may be admitted into 

evidence at either a criminal or civil 
proceeding. §28.35.031(c) 

Refusal to Take Implied Consent
 
Chemical Test:
 

Criminal Sanction (Fine/Jail):	 Cl Amisd Not more than 1 yr imprisonment 
a'nd/or $5,000 fine §28.35.032(f). (Note: The 
jail and fine sanctions, including minimum 
mandatory sanctions, for 1st and subsequent 
refusal offenses l are the same as for OWl 
offenses; see §28.35.032(f) & (g). In 
addition, these sanctions run concurrently with 
any other sanctions; see §28.35.032(g)(4).) 

Administrative Licensing Action
 
( Sus p/Rev) : Rev §28. 15. 165(a)(1) License revocation
 

periods, including the minimum mandatory
 
. 1 

'periods, for 1st and subsequent refusals are 
the same as for 1st .and subsequent revocations 
for OWl offense convictions; see §§28. 15. 165(d). • 

Other:	 See Vehicle Impoundment/Confiscation on p. 3-12. 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment/Fine; Cl A Misd- Not more than 1 yr; not more than
 

$5,000 §§12.55.035. 12.55.135 & 28.35.030(b)
 
Mandatory Minimum Term:	 1st off-72 cons hrs; 2nd off (w/n 10 yrs)~20 

dys; 3rd off (w/n 10 yrs)-60 dys; 4th off (w/n 
10 yrs)-120 dys; 5th off (w/n 10 yrs)-240 dys; 
6th and sub. off (w/n 10 yrs)-360 dys See 
Footnote No.1 below. §28.35.030(b) 

Mandatory Minimum Fine ($):	 1st off-$250; 2nd off (w/n 10 yrs)-$500; 3rd off 
(w/n 10 yrs)-$l,OOO; 4th off (w/n 10 
yrs)-$2,OOO; 5th off (w/n 10 yrs)-$3.000; 6th 
and sub. off (w/n 10 yrs)-$4.000 See Footnote 
No.1. §28.35.030(b) 

Other Penalties: 
2Community Service:	 Yes For 1st and subsequent offenses §12,55 ..055 

1Special Note: For either convi ct ions for OWl offenses or for convi ct ions for r.efusal .to 
submit to a chemical test, a previous off is considered to be either a previous chemical test 
refusal QL a previous OWl conviction; see§§28.35.0030(h) and 28.25.032(f) & (g). 
2This community service is 0Qi an alternative to the mandatory minimum terms of imprisonment; •
the length and type of community service is discretionary with the court. 
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STATE - Alaska 

•
 

•
 

Sanctions Following a Conviction for a OWl Offense: 
(continued)
 

Restitution (eg Victim's Fund)
 

Other:
 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: 

Other: 

Post OWl Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev) : 
Term of License Withdrawal 

(Days, Months, Years, etc.): 

Mandatory Minimum Term of 
Withdrawal: 

Yes The court may order 
direct compensation to a 
Ignition Interlock. As a 
probation, the court may 

a defendant to pay 
victim(s). §12.55.045 

condition of 
order a defendant to 

only operate motor vehicles equipped with 
"ignition interlock" devices. However.; 
mandatory licensing sanctions appear to sill 
apply to admin. per se violations and OWl 
offenses. §12.55.102(a) 

Yes-O.10 (BAC/BrAC) §28. 15. 165(a)(1) & (d) 
License revocation periods, including the 
minimum mandatory periods, for 1st and 
subsequent admin. actions are the same as for 
1st and subsequent revocations for OWl offense 
convictions. 
None 

Rev §28.15.181(c) 

1st off-At least 90 dys; 2nd off (win 10 yrs)-at 
least 1 yr; 3rd off (win 10 yrs)-at least 5 yrs; 
4th and sub. off (win 10 yrs)-at least 10 yrs 
§28.15.181(c) See Footnote No.1 on p. 3-10. 

1st off-90 dys or 30 dys followed ,by a limited 
license for 60 dys; 2nd off (win 10 yrs}-l yr or 
305 dys followed by a limited license for 60 
dys; 3rd off (win 10 yrs)-5 yrs or 3 yrs 
followed by a limited license for 2 yrs; ~ 

5th or 6th off (win 10 yrs)-10 yrs or 5 yrs 
followed by a limited license for 5 yrs; 7th and 
sub. off-10 yrs (No limited license may be 
issued.) See Footnote No. 1 below. 
§28. 15.201 (d) 

lSpecial Note: A limited license may be issued to allow a person to earn a living. Before 

• 
such a license can be issued, the person must have completed an alcoholism education and 
treatment program. In addition, the licensing agency may consider other factors that are 
relevant to the issuance of such a license. These include whether the person (l}is taking a 
chemical substance (e.g., antabuse) to prohibit alcohol consumption, (2) is required to us. an 
"ignition interlock" device while operating a motor vehicle or (3) is participating in a random 
alcohol testing program. See §28.15.201(a) & (d). 
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STATE - Alaska 

Sanctions Following a Conviction for a DWI Offense: 
(continued) • 

Other: 
Rehabilitation:
 

Alcohol Education: §28.35.030(c)
 
Alcohol Treatment: §28.35.030(c)
 
Alcohol Education/
 

Treatment as an Altern

ative to Criminal
 
Licensing Actions
 
(Describe): No
 

,,'J " 

, Vehicle ,Impoundment/Confiscation: 
Authorized by Specific 

Statutory Au~hority: Yes-Forfeiture of the vehicle used in subsequent 
DWI or refusal offenses. §28.35.036 

Terms Upon Which Vehicle 
Will Be Released: N/A 

Other: .	 Under §28.35.038, municipalities may enact 
ordinances to impound/forfeit motor vehicles for 
violations of local, DWI/chemical test refusal 
laws. 

Miscellaneous Sanctions
 
Not Included Elsewhere: None
 •Other Criminal Actions Related to DWI: 

Homicide by Vehicle:
 
State Has Such law/Type of Offense: No
 
Sanctions:
 

Criminal Sanction:
 
Imprisonment (Term):
 
Mandatory Minimum Term:
 
Fine ($ Range):
 
Mandatory Minimum Fine:
 

Administrative licensing Action:
 
licensing Authorized and
 

Type of Action: See Footnote No.2.
 
length of Term of
 

licensing Withdrawal:
 
Mandatory Action--Minimum
 

length of license
 
Withdrawal:
 

Other: 

l For any DWI conviction, a defendant may be required to complete either an alcohol education or 
an alcohol treatment program that the court. feels is appropriate for that defendant. A 
defendant may participate in this rehabilitation program either while incarcerated or while on 
~robation. §§12.55.015(a)(IO), 12.55.100(a)(5), 28.35.030(j) & 2B.35.032(m) 

Even though this State ~oes not have a veh homicide statute, it, nevertheless, provides for 
licen~e ~ev (or a conviction of manslaughter resul,ting from the operation of a motor vehicle: •
§28.15.IBl(a)(I) & (b) 
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STATE - Alaska 

• Other Criminal Actions Related to OWl: (continued) 

Driving While License Suspended or Revoked 
Where the Basis Was a OWl Offense: 

Sanction: 
Criminal: 

Imprisonmen,t (Term).: Class A Misd-Notmore than 1 yr §§12.55.135(a) 
& 28.15.291 

Mandatory Minimum Term 
of Imprisonment: 

Fine ($ Range): $5,000 §§l2.55.035(b)(3) 
Mandatory Minimum Fine: 2nd or sub. off (win 10 

§28.15.291(b)(1)(C) & (D) 

Rev §28.15.291(b)(4) 

Original rev extended not less than 90 dys 

'Original rev extended not less than 90 dys 

• Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 
Grounds for Being Declared an
 

Habitual Offender: 
Term of License Rev While
 

Under Habitual Offender Status:
 
Type of Criminal Offense if
 

Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment: 
Fine ($ Range): 
Mandatory Minimum Fine ($): 
Licensing Actions (Specify): 

• l(~nt:' Given the language used in §28.15.291(b)(1HQ), (2)&' (3), it is not clear whether' 
this fine sanctiori for ~ndor subse~uent offen~es is mandatory;
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STATE - Alaska 

Other State Laws Related TQ AlcohQl Use: 

Laws Requiring BAC Chemical Tests Qn 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
BAC Chemical Test Is Given to the 

the FQllQwing PersQns: 
Driver: 
Vehicle Passengers: 
Pedestrian: 

Laws	 Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 
Minimum Age (Years) PossessiQn: 

Minimum Age (Years) Consumption: 

Dram	 ShQp Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 
"Dram Shop Law" Concept Has Been 

AdQpted Via a Change to the Common 
Law Rule by Action of the Highest 
Cgurt of Record in the State (Case 
CitatiQn): 

. Dram Shop Actions-Social Hosts:
 
Other:
 

Criminal Action Against Owner or Employees 
Qf Establishments that Serve AlcohQlic 
Beverages tQ IntQxicated Patrons: 

Type of Criminal ActiQn: 
Term of Imprisonment: 
Fine ($ Range): 

•
 
No 

21 §§04.16.051, .052 & .060 (Year Eff: 1983)
 
21 (There are exemptions for parents/physicians
 
furnishing alcQhQlic beverages tQminQrs.)
 
§§04.16.050, .051 & .052 .
 
21 (There are exemptions for parents/physicians
 
furnishing alcQhQlit beverages tQ minors.)
 
§§04.16.050, .051 & .052
 

Yes	 §04.21.020 1 

No (Note: Previous case, Nazareo v. Urie, 638 •
P.2d 671 (Alaska 1981), was indirectly abrogated
 
by the dram shop statute.)
 
No See §04.16.020 .
 
None
 

Cl A misd §§04.16.030 & 04.16.180
 
NQt more than 1 yr
 
Not mQre than $5,000
 

lThe statute limits liability to situatiQns where the licensee has served alcoholic beverages 
either (1) to a person under 21 years of age or (2) to a person in a "criminally negligent" 
manner. See §§04.16.030, 04.21.020 & 04.080(a)(1) and KavQrkian v. Tommy's Elbow Room, Inc., 
694 P.2d 160 (Alaska 1985) (rehearing, 711 P.2d 521 (Alaska 1985». • 
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STATE - Alaska 

• Other State Laws Related To Alcohol Use: (continued) 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serv~ Alcoholic Beverages 
Withdrawn (Yes/No): Yes §04.16.180· 

Length of Term of License Withdrawal:	 1st conviction--45 day susp; 2nd conviction - 
90 day susp; 3rd and/or subseq~ent 

convictions--discretionary (No time limit is 
given in the statute.) Note: The susps and 
revs are not mandatory. §04. 16. 180 

Crimin~l Actions Against Owners or
 
Emp1.oyeesof Establishments.that Ser~e
 

Alcoholic Beverages o~ the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action.: C1 A Misd §§04.'16.052 & 04.16.180 
Term of Imprisonment: Not more than 1 yr 
Fine ($ Range): Not more than $5,000 

• 
Administrative Actions Against Owners of
 

Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes §04. 16. 180 

Length of Term License Withdrawal:	 1st conviction--45 day susp; 2nd convictions 
-~90-day susp; 3rd and/or subsequent 
convictions--Court's discretion (N~ time limit 
is given in the statute.) Note: The time 
limitations are not mandatory. 

Anti-Happy Hour Laws/Regulations: Yes §04.16.015 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoh01i~ Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): Yes §28.35.029
 
Anti-Consumption Law (Yes/No): Yes Drivers only 13 ACC l 02.545(a)
 

• lAlaska Administrative Code 
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JURISDICTION: AHERICAN SAMOA 

General Comments: Am~rican Samoa Code Annotated (Updated through 
1987 .) 

Basis for a DWI Charge: 

Standard OWl Offense: Under t he influence of i ntox i ca ti ng liquor 
§22.0707 (a.) 

I l legal Per Se Law (BAC Level): None 
Presumption (BAC Level }: 0.08 §22.0607 {a){ 3} 
Types of Drugs/Drugs and Alcoho l: Under the influence of (1 ) Any Narcotic Drug or 

(2) Any Other Drug §22.0707(a) 
Other : 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law: No 

Implied Consent law: 
Arrest Required (Yes/No}: Yes §22.0601 
Implied Consent Law Applies t o 

Drugs (Yes/No): No 
Re fus .... l to Submit to Chemical Tes t 

Admi tted in to Ev idence: Yes (Criminal & Ci vil Cases} §22.0603 
Other Info rmation: 

Chemical Tests of Other Substances for BAC l evel 
Which Are Author i zed Under the Impl ied Consent Law : 

Bloo
Urin
Othe

d1ud jca

d: Yes §22.0601 
e: Yes §22.0601 
r : Salfva §22.0601 

A t j on of OWl Charges: 

Mandatory Adj udlcat.i on Law (Yes/ No ) : No 
Ant i-Plea Bargaining Statute (Yes/No): Yes-li•ited A OWl charge cannot be plea 

bargained to a lessor offense if the alcohol 
offense was related to an accident that caused 
either vehic le damage or personal i nj ury. See 
§22.0707(b}. 

Pre-Sente'nci ng Investigation Law (PSI) 
1 (Yes/No}: No

1ror gene~al PSI provisions , see §46 . 1908. There are no specific alcohol screening 
requirements. 
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JURISDICTION - American Samoa 

Sanction for Refufal to Submit to a 
Chemical Test: 

Refusal to Take a £r£Uiminary Breath Test: •
Criminal Sanctions (Fine/Jail): NIA
 
Administrative Licensing Action
 

(Suspension/Revocation): NIA
 
Other:
 

Refusal to Take Implied. Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Suspension/Revocation): Susp-90 d,S (appears to be mandatory) §22.0608 
Other: 

Sanctions Following a Conviction for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc. ) : Class A "isd-Not more than 1 yr §§22.0707 &
 

46.2301(5)
 
Mandatory Mi nimum Term: None
 
Fine:
 

Amount ($ Range): Not more than $1,000 §46.2102(a)(1) 
Mandatory Min. Fine ($): None 

Other Penalties: •
Community Service: 
Restitution 

(eg Victim's Fund): Yes Paid by the defendant to a victim; see 
§§46.2001 & 46.2002. 

Othe r: 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action:
 

Administrative Per Se Law: None
 
Other:
 

Post OWl Conviction Licensing Action: 
Type of Licensing Action 

(Suspension/Revocation): SusplRev (for all offenses) §22.0211 See 
Footnotes Nos. 1, 2 and 3. 

Term of License Withdrawal 
(Days, Months, Years, etc.): 1st off-6 mas; 2nd off-2 yrs; 1rQ 

Qff-Pennanently §22.0211 

lThe driver's license may be permanently revoked for ~ OWl offense if lt ·is shown that the 
driver has a "drin·ki·;,g patte~n which indicates that [they] cannot safely·'operate a motor 
vehicle." See §22.0211(a)(4).
 
2The suspension period may be doubled if the defendant has caused either a~ injury or i death
 
to another person; see 22.0211(b).
 
3Either su~pen~i~h. or revocatian for the p~riods indicated.
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JURISDICTION - American Samoa 

•
 

•
 

•
 

Sanctions following a Conviction for a OWl Offense: 
(continued) 

Mandatory Minimum Term of 
Wi thdrawal : 1st off-6 IIOS; 2nd off-2 yrs; 3rd off-Permanently 

Other: 
Rehabilitation:
 

Alcohol Education:
 
Alcohol Treatment:
 
Alcohol Education!
 

Treatment as an Alternative
 
to Criminal!
 
Licensing Actions
 
(Describe):
 

Vehicle I~poundment!Confiscation:
 

Authorized by Specific
 
Statutory Authority:
 

Terms Upon Which Vehicle
 
Will Be Released:
 

Other:
 
Miscellaneous Sanctions
 

Not Included Elsewhere:
 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 
Jurisdiction Has Such Law!Type of 

Offense: Yes-Felony §§22.0706, 22.0708 & 46.3l02(b) 1 
Sanctions: 

Criminal Sanction: 
Imprisonment (Term): Not more than 5 yrs §§22.0706 & 22.0708 
Mandatory Minimum Term: None 
fine ($ Range): Not more than $5,000 §§22.0706 & 22.0708 
Mandatory Minimum fine: None 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: Susp or Rev 22.0203 See Footnotes Nos. 2, 3 
and 4. 

Length of Term of 
Licensing Withdrawal: 1st off-180 dys; 2nd & sub off-2 yrs See 

Footnote No.4. 
Mandatory Action--Minimum
 

Length of License
 
Withdrawal: None
 

Other: 

l Sec . 22.0708 concerns a death related to a OWl offense ~hereas§22.0706 conc~rns a death
 
caused by the operation of a vehicle for other traffic Jaw violations. However, the crimi~al
 

sanctions for a violation of either of these two (2) sections are the same.
 
2The suspension period may be doubled; see 22 §213(b) .
 
3Either suspension or revocation for the periods indicated.
 
4These susp!revs apply 9.!lJ..y to violations of §22.0706 . .For violations of§22.0708, see.
 
Administrative Licensing Actions for a Post OWl Offense Conviction and Footnote No.2 on p.
 
3-18. 
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JURISDICTION - American Samoa 

Other Criminal Actions Related to OWl: (continued) 

Driving While License Suspended or Revoked •Where the Basis Was a OWl Offense:
 
Sanction:
 

Criminal:
 
Imprisonment (Term): Class D Felony Not more-than 5 yrs §§22.0233 &
 

46.2301(4)
 
Mandatory Minimum Term
 

of Imprisonment: 90 days §22.0223 
Fine ($ Range): Not more than $5.000 §46.2101 (a) (I) 
Mandatory Minimum Fine: None 

Administrative Licensing Actions:
 
Type of Licensing Action
 

(Suspension/Revocatiori): Susp §22.0219
 
Length of Term of License
 

Withdrawal Action: , If convicted of driving while suspended. extend 
the period of susp. for a like period (unless 
otherwise directed) §22.0219 

Mandatory Term of License 
Withdrawal Action:	 If convicted of driving while suspended, extend 

the period of susp. for a like period (unless 
otherwise directed) §22.0219 

Other: 

Habitual Offender Laws: 
Jurisdiction Has Such Law (Yes/No):	 No (Note: This jurisdiction does not have a 

~ ~ habitual offender law. However, the law 
does provide for permanent license revocation if •
a person has been convicted of 3 serious traffic 
offenses '(e.g., OWl) win 10 y'rs;see 
§§22.0213(a)(3).) 

Grounds for Being Declared an
 
Habitual Offender:
 

Term of License Revocation While

Under Habitual Offender Status:
 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): 
Mandatory Minimum Term of 

Imprisonment:
 
Fine ($ Range):
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
 

•
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JURISDICTION - American Samoa 

•
 
Other Laws Related To Alcohol Use:
 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Tr?ffic
 
Accidents:
 

State Has Such a Law (Yes/No): None
 
BAC Chemical Test Is Given to the
 

following Persons:
 
Driver:
 
Vehicle Passengers:
 
Pedestrian:
 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 21 (Sales Only) (Year Eff: 1961) 
§27 .0531 (a) (1) 

Minimum Age (Years) Possession: None 
Minimum Age (Years) Consumption: None 

Dram Shop Laws and Related Legal Actions:
 
Jurisdiction Has
 

a Dram Shop Law (Yes/No): No
 

• 
"Dram Shop Law" Concept Has Been
 

Adopted Via a Change to the Common
 
Law Rule by Action of the Highest
 
Court of Record in the Case (Case
 
Citation):
 

Dram Shop Actions-Social Hosts:
 
Other:
 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

Type of Criminal Action: Class B Hisd. §§27.0531 & 27.0534 
Term of Imprisonment: Not more than 6 mos §46.2301(6) 
fine ($ Range): Not more than $5001 §46.2102(a)(2) 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes-Susp/Rev §27.0533 

Length of Term of License Withdrawal:	 1st off-3D dy susp; 2nd off-60 dy susp; 3rd 
off-Rev (The period of revocation is not 
specified in the statute.) 

• l for corporations, the fine is not more than $2,000; see §22.2103(a)(3). 
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JURISDICTION - American Samoa 

Other Laws Related To Alcohol Use: (continued) 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 
Term of Imprisonment: 
Fine ($ Range): 

Ad~inistrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2). the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

• 
Class B Hisd. §§27.0531 & 27.0534 
Not more than 6 mos §46.2301(6) 
Not more than $5001 §46.2l02(a)(2) 

Yes-Susp/Rev §27.0533 
1st off-30 dy susp; 2nd off-60 dy susp; 1rQ 
Qfi-Rev (The period of revocation is not 
specified in the statute.) 

None 

Yes §27.0532 
Yes (Driver and Passengers) §27.0532 • 

lFor corporations, the fine is not more than $2,000; see §22.2103(a)(3). 

Special Note: The definitions for "alcoholic beverage" and "beer" are as follows. "Alcoholic 
Beverage. means beer:, d.istilled spirit, wine orl.iquor which contains eight percent or more 
alcohol by weight"; see §27.0501(1). However, beer is defined as having an alcoholic content 
less than eight percent alcohol by weight; see §27.0501(6). 
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STATE: ARIZONA
 
General Comments: See Arizona Revised Statutes Annotated.
 

•
 

•
 

Basis for a DWI Charge: 

Standard DWI Offense: 

Illegal Per Se Law (BAC/BrAC Level): 

Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other:
 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law: 

Implied Consent Law: 
Arrest Required (Yes/No): 
Implied Consent Law Applies to 

Drugs (Yes/No): 
Refusal to Submit to Chemical Test 

Admitted into Evidence: 
Other Information: 

Under the influence of intoxicating liquor
 
§2B-692(A)(1)
 
0.10 1&2 and Any Controlled Substance in a
 
Person's Body3 §28-692(A)(2) & (3)
 
0.10 §28-692(E)(3)
 
Under the influence of (1) Any Drug, a vapor
 
releasing substance containing a toxic substance
 
or (2) a combination of liquor, drugs or toxic
 
vapor releasing substance if the person is
 
impaired to the slightest degree. §28-692(A)(1)
 
For Commercial Motor Vehicle Operators, see p.
 
3-27.
 

Yes §28-695 (Based on reasonable suspicion of 
a DWI offense.) 

Yes §28-69l (A) 

Yes §28-691(A) 

Yes (Criminal & Civil Cases) §2B-692(I) 
Special Note: Police officers may request 
persons (e.g, medical facility personnel), who 
collect blood, urine or other bodily substances 
from suspected DWI offenders, to supply samples 
of such substances to law enf~r~em~nt 

authorities for testing; see §28-692(J). Such 
samples can also be obtained via search 
warrants; see §2B-69l(D). 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the 

Blood:
 
Urine:
 
Other:
 

Implied Consent Law: 

Yes §28-691 
Yes §28-691 
"Other bodily substances" §2B-691 

l This St~te's illegal per se law also makes it an offense to operate a motor vehicle with a 
~ alcohol concentration level of 0.10 or more. 
It is a Class 1 misdemeanor for any person under 21 years old to operate a motor vehicle with 

•
 
any "spi rituous 1iquor" in the i r body. See §§4-244( 34) & 4-246 (B) .
 
3Except in cases where a person was impaired in the "slightest degr~e," a personis"not guilty'
 
of this offense if they are legally entitled to use thes~drugs. §28-692(B)
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STATE - Arizona 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): No •
Anti-Plea Bargaining Statute (Yes/No): Yes §§2B-692(C)1 & 28-692.04
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No) : Yes-Alcohol Screening §28-692.01(A)
 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail): NIA
 
Administrative Licensing Action
 

(Susp/Rev): NIA
 
Other: NIA
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanctioh (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev) :	 12 month susp (Mandatory) §28-691 
Other:	 A person may be required to'attend and 

successfully complete a driver training course. 
§28-446 

Sanctions Following a Conviction for a OWl Offense: 

Criminal Sanctions: •Imprisonment/Fine/Term: 
1st off-Cl 1 misd2 - Not more than 6 mos (with 
24 con. hrs), Not more than $2,500; 2nd off-Cl 
misd (w/n 60 mos) - Not more than 6 mos, not 
more than $2,500; 3rd & sub off (w/n 60 mos)-Cl 
5 felony - 1 to 2 yrs, not more than $150,000 
§§13-701, 13-707, 13-801. 13-802 & 28-692.02 
Special Note: For 1st offenders, who have not 
caused serious physical injury and who plead 
guild to a OWl offense ~ the matter is set 
for trial, the following sanctions may be 
imposed: (1) Probation for not less than I yr; 
(2) a fine of not less than $250; (3) six 
consecutive months of an alcohol self-help 
program (at least 3 hrs per week); (4) 
restitution; and, (5) conditions that provide 
that the defendant will not drive a motor 
vehicle in violation of the OWl laws during 
probation. See §28-692.01(E). 

lA OWl charge shall not be dismissed or changed to another misd/petty off unless there is 
clearly an insufftcient legal basis for the OWl off charge. 
2These sanctions aiso'apply to a person under 21 years old who operates a motor vehicle with 
any "spirituous liquor" in their body; see §§4-244(34) &4-246(B). However, the mandatory 
sanctions listed on p. 3-25 do not apply in situations where the person is convicted of 
violating §4-244(34). •

3 - 24 
10th Edition 

http:28-692.02
http:28-692.04
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•
 

•
 

•
 

Sanctions following a Conviction for a OWl Offense: 
(continued) 

Mandatory Minimum Term:	 1st off - 24 cons hrs (only if the off is injury 
related)1&2; 2nd off - 60 dys2 (with at least 48 
con. hrs); 3rd & sub off - 6 mos 

Mandatory Minimum fine ($):	 1st off Cl 1 mi sd-$250; 2nd off Cl 1 mi sd (win 
60 mos)-$500; 3rd & sub off (win 60 mos) (1 5 
felony-None (See footnote No.3.) 

Other Penalties: 
Community Service:	 ~~f~ (Cl 1 misd)-Yes 8-24 hrs (tl2Y be used in 

addition to or as an alternate for imprisonment, 
provided the defendant did not cause serious 
physical injury to another person; see 
§28-692.01 (C) & (0).)4 

Restitution (eg Victim's fund)	 Yes A victims' compensation fund; see 
§41-2407. Also, whare a defendant's conviction 
was for an off that resulted in economic loss to 
a victim, the Court may order that all or any 
portion of the fine imposed on the defendant be 
allocated as restitution. §13-B04 

Other:	 Special Note: Under §§9-499.07(L) and 
11-459(K), a OWl offender cannot be sentenced to 
either community service, home detention or a 
prisoner work release program . 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: Yes 0.10 BACIBrAC §§28-694(A) & 28-694(1) Not 
less than 90 cons dys (30 dys mand.)5 

Other:	 Under §§28-446(A)(1) a~d 28-448(A) & (B), it may 
be "possible" to susplrev a person's license for 
not more than 1 yr if they have "committed" (but 
have not necessarily been convicted of) an off 
that usually requires license rev (e.g., a 2nd 
OWl off). Such action may be taken ~i thout a 
preliminary hearing. 

lUnder §28-692.01(E) , if a defendant pleads guilty or no contest ~ the matter is set for 
trial (in a non-injury related OWl offense), the court may place them on probation for not less 
than 1 yr with an alcohol abuse program for 6 con. mos and a fine of $250. After the period of 
robation has been completed, the court shall set the OWl conviction "aside". 
Under §28-692.01(H), a defendant may serve the imprisonment term on a part time basis for 

employment purposes. COUDent: This subsection is silent as to whether it applies to the mand. 
consecutive hours sanctions for 1st and 2nd offenses. 
3Under §36-2219A, an additional fee of $30 is collected from each defendant for the purpose of 
financing emergency medical services operating fund. Also, under §36-2219A, $~O of the regular 
fine must be deposited into the alcohol abuse treatment fund. In addition, every defendant is 
assessed a $10 fee which is paid into the Crime Laborator~ Assessment Fund; see §13-Bl~ 

(repealed after 12/31/93). 
4Sec . 28-692.01(C) & (0) appears to be in conflict wit~ §§9-499.07(L) and 11-459(K). Sec .. 
28-692.01(C) & (0) provides for community service for 1st OWl offenders. However, the.. oth~r 

two sections appear to prohibit such service to 1st as well as subsequent offenders. See. the 
Special Note under "Other Penalties" above. 
5See footnote No. 1 on p. 3-26. 
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Sanctions Following a Conviction for a OWl Offense: 
(continued) •

Post OWl Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev) and Term 
of License Withdrawal: 1st off-Susp-not less than 90 con dysl&4; 2nd 

off-Rev-not less than 1 yr; 3rd & sub off-Rev-3 
yrs §§28-445, 28-448 & 28-692.02(0)2 Oriving 
under the i nfl uence ofnarcot i cs-Rev-lyr 
§§28-445(A)(2) & 28-448(6) 
Special Note: There appears to be no licensing 
sanction against a person, who is under 21 years 
old and who operates a motor vehicle with any 
"spirituous liquor" in their body in violation 
of §§4-244(34) & 4-246(6). 

Mandatory Minimum Term of 
Withdrawal:	 1st off-90 con dysl&4; 2nd off-l yr3 ; 3rd & sub 

off-3 yrs Driving under the influence of 
narcotics-lyr 

Other: 
Rehabilitation: 

Alcohol Education: 1st off - Yes5 §28-692.01(0) 
Alcohol Treatment: 1st off - Yes5 ; 2nd off Yes5 ; 3rd Off - Yes5 

§28-692.0l(6), (D), (E) & (F) 
Alcohol Education/ 

Treatment as an Altern •
ative to Criminal
 
Licensing Actions
 
(Describe): None
 

Vehicle Impoundment/Confiscation:
 
Authorized by Specific
 

Statutory Authority:	 Vehicle licene Plate/Registration Suspension. 
Vehicle registration and license plates are 
suspended for the same period of time as the 
vehicle owner's driver's license. For second or 
subsequent offenses (w/n 36 mos) this suspension 
is mandatory. §28-1259 

lHowever,for 1st offenders·(admin. per se or OWl) who did not cause serious physical injury,
 
the license suspension period is not less than 30 cons days (mandatory) gnQ a restricted
 
license for'not less than 60 cons days; see §§28-694(B) and 28-692.01(C) & (J).
 
2In addition to any other legal sanction for a OWl off conviction, a person under 18 yrs old
 
must receive license suspension for two (2) yrs; however, restricted driving privileges are
 
available for employment/education purposes; see §§1-125(4) and 8-249(A) and (D).
 
3Mandato~y if second'off. was committed 'win 36 mos. ~f the first; see §28-445(b).
 
4Note : This suspension period does not apply to certain 1st offenders who have been suspended 
5ursuant "to the admi n. per se 1aw; .s'ee §28-692. 01(J) . ' , 

If a defendant has been ordered to partici~ate in either an alcohol education or treatment 
program, their license cannot be restored until they prove that they h'ave "satisfactorily" 
completed such program. See §28-454. • 
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Sanctions Following 
(continued) 

a Conviction for a OWl Offense: 

Forfeiture. A person's vehicle is subject to 
forfeiture, (1) if they are convicted of a 3rd 
or subsequent OWl offense or (2) if they are 
convicted of a OWl offense and their license is 
still suspended/revoked for 
conviction. §28-692.06(A) 

a previous OWl 

Terms Upon Which Vehicle 
Will Be Released: NIA 

Other: None 

Miscellaneous Sanctions 
Not Included Elsewhere: None 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: No 
Sanctions: 

Criminal Sanction: 
Imprisonment (Term): 
Mandatory Minimum Term: 
Fine ($ Range): 
Mandatory Minimum Fine: 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Acti on:	 Note: License rev for 3 yrs for any homicide 
resulting from the operation of a motor veh. 
§§28-445 & 28-448 

Length of Term of 
Licensing Withdrawal: 

Mandatory Action--Minimum 
Length of License 
Withdrawal: 

Other: 

Oriving While License Suspended or Revoked 
Where the Basis Was a OWl Offense: 

Sanction: 
Crimi nal : 

Imprisonment (Term):	 Cl 1 Misd.-Not mare than 6 mas; Cl 5 Felony-OWl 
off and driving on a susp/rev lic,. fora 
previ ous OWl convi ct ion 1._Not IIIOre .than 2, yrs 
§§13-701, 13-707, 13-801, 13-802, 28-473 & 

28-692.02 

'See "Forfeiture" under Vehicle ImpoundmantiConfiscation above. 
OWl Offenses and Commercial Kotor Vehicles (CHV)/COUDercial Driver's Licenses (COL): A person 
is "disqualified" from operating a CMV for not less than 1 yr. (1 yr. mand.) (not less than 3 
yrs (3 yrs. mand.) if transporting hazardous materials) if, while driving a CMV, they are' under 
the influence of alcohol or a controlled substance. For a subsequent violation, the 
"disqualification" is for life (10 yrs mand.). See §§28-10l(2), 28-101(7),28-:402(4), 
28-402(7) & 28-455. 
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Other Criminal Actions Related to OWl: (continued) 

Mandatory Minimum Term •of Imprisonment: Cl 1 Misd. off - 48 cons hrs §2B-473(B); ~ 

felony off - 6 -es §2B-269.02(D) 
fine ($ Range): Cl 1 Misd. off - Not -ere than $2.500 §13-B02; 

Cl 5 felony off - Not -are than $150.000 §13-801 
Mandatory Minimum fine: None 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev):	 Hisd. Off-for 1st off & sub. offs.: for driving 
while suspended - Susp; for driving while 
revoked - Rev §2B-473(D) 
Felony Off-Rev §§28-445(A)(1) & 28-448(0) 

Length of Term of License 
Withdrawal Action:,	 Hisd. Off-for 1st off & sub. offs.: ,Susp equal 

to original susp period not to exceed one yr 
form the date of reinstatement; Rev for one 
additional year yr of rev §2B-473(D) 
Felony Off-Rev-3 yrs §2B-248(D~ 

Mandatory Term of License 
Withdrawal Action:	 Hisd. Off-for 1st off & sub. offs.: Susp equal 

to original susp period not to exceed one yr 
form the date of reinstatement; Rev for one 
additional year §2B-473(D) 
Felony Off-Rev-3 yrs §28-248(D) 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 •
Grounds for Being'Declared an
 

Habitual Offender:
 
Term of License Rev While
 

Under Habitual Offender Status:
 
Type of Criminal Offense if
 

Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment:
 
fine ($ Range):
 
Mandatory Minimum fine ($):
 
Licensing Actions (Specify):
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• Other State Laws Related To Alcohol Use: 

Laws Requiring SAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): No 
SAC Chemical Test Is Given to the 

the Following Persons:
 
Driver:
 
Vehicle Passengers:
 
Pedestrian:
 

Laws	 Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 21 §§4-101(16) & 4-244(9) (Year Eff: 1985) 
Minimum Age (Years) Possession: 21 §§4-101(16) &4-244(9) 
Minimum Age (Years) Consumption: 21 §§4-101(16) & 4-244(9) 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): Yes §4_311 1 

"Dram Shop Law" Concept Has Been 

• 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): Yes Ontiveros v. Borak, et al., 667 P.2d 200 

(Ariz. 1983) and Brannigan et al. v. Ray Buck, 
667 P.2d 213 (Ariz. 1983)2 . 

Dram Shop Actions-Social Hosts:	 No §4-301 (However, liability for minors' 
actions may still be possible) and Profitt v. 

Canez, 575 P.2d 1261 (1977) 
Other:	 None 
Criminal Action Against Owner or Employees
 

of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

Type of Criminal Action: C1 1 Hisd §§4-244(14) & 4-246(B) 
Term of Imprisonment: Not more than 6 -as §13-707(A). 
Fine ($ Range): Not more than $2,500 for individuals 

§13-802(A); not more than $20,000 for 
businesses §13-803 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes - Susp or rev §4-210(A)(9) 

Length of Term of License Withdrawal: Length of term not fixed 

• lNote: Sec. 4-312(A), which abolished commercial server liability in situations involving 
injuries sustained either (1) by a patron due to his/her own intoxication or (2) by an a 
patron as the result of an accompanying intoxicated patron's actions, was declared in violation 
of the State's constitution. See Schwab v. Matley, 793 P.2d 10B8 (Ariz. 1990). 
2These cases may have been abrogated by statute; see §4-312.B. 
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Other State Laws Related To Alcohol Use: 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcohol i c Beverage,s or the, Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 
Term of Imprisonment: 
Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-CoQsumptiOQ Law (Yes/No): 

•
 
(1 1 Hisd §§4-244(9) & 4-246(B)
 
Not more than 6 mas §13-707(A)
 
Not more than $2,500 for individuals
 
§13-802(A); not more than $20,000 for
 
businesses §13-803
 

Yes - Susp or rev §4-2l0(A)(9)
 
Length of term not fixed
 

Yes §4-244(24) 

• 
, No 

Yes Driver only §4-244(22) Note: There is
 
also a law prohibiting the consumption of liquor
 
(but not beer) in a public place; See
 
§4-244(20); Beer may be consumed in certain
 
limited public areas.
 

•
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STATE: ARKANSAS 
General Comments: See Ar kansas Code Anno tated. 

Basis for a DWI Charge: 

1 Standard OWl Offense: Intoxicated §§5- 65- 102(1) & 5- 65- 103( a ) 
2 Il l egal Per Se Law (BAC/BrAC Level): 0.10 §§5-65-1 03( b) & 5-65-204(a) 

Presumption (BAC Leve l) : None 
1 Types of Drugs/Drugs and Alcohol: Any IntoKicant or Controlled Substanee

§§5-65-102(1) & 5-65-103(a) 
Other: For Comm. Mo t or Vehicl e Ope rators, see bel ow. 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law: No 
Implied Consent Law: 

3 Arrest Required {Yes/No): No §5-65-202 
Impl ied Consent Law Appl i es to 

Drugs (Yes/No): 
Refusal to Submit to Chemical Tes t 

Admitted into Evidence: Yes (Criminal Cases) Weaver v . Ci ty of Fort 
Smith, 777 S.W .2d 867 (Ark.App. 1989), a~d 

Spicer v . · state ; 799 S.W.2d 562 (Ar~:App. 1990) 
Other Informat ion: None 

~hemical T~sts of Othtt Sllitances for BAC Level 
Wh ich Are Authorized Under the Implied Consent Law : 

Blood: 
Urine: 
Other: 

1The term "intolCicated" means influenced or affected by the ingestion of alcohol, a control l ed 
substance , any i ntoxicant, or any combination thereof. See §5-65- 102(1). 
2rn the section establishing t he illegal per se offense, the standard used is percent by weight 
of a l cohoi in the blood; see §5-65-103{ b). However, unde r §5-65-204(a), alcohol concentradon 
is defi ned as e i ther grams of alcoho l pe r ioo m' l li l iters of blood or grams of alcohol per 210 
1 i ters of breath. · 
3A la~ enforcement off icer can request ' a driver to submit to a chemica l lest (1) i f the dri ver 
has been arrested for a OWl offense, (2) i f t he driver has been involved in a fatal accident or 
(3) if there is " rea sonable cause to believe" that the driver is intoxica ted or has a BAC l evel 
of 0.10 or more; see §5-65-202(a)(2 ) & (3) . 

DWI Offenses and C~rcial Hotor Vehicles (OHV)/C~rcial Driver's licenses (COl): A person 
i s "disqualifi ed" from operating a CMV for 1 yr. {mand.} (3 yrs (mand .) lf transporting 
hazardous materials) if , whi le driving a CHV, they (1 ) have a BAC/BrAC l evel of 0.04 or more, 
(2) are i ntolCi cated or (3) refuse to submit to a chemical test for an al cohol concentration. 
(Note : The CHV impl ied consent provi s ion, ~27-23-l l S(a}, applies to a test for both an al cohol 
concentrati on and drugs; however, the disqual ification prov ision , §27-23-112, appl ies only to a 
refusal to submit to a test for an alcohol concentrati on. ) Fo r either ( 1) a subsequent 
violation or (2) a combi nat ion of two or mo re violat ions of any of the above lis ted items , the 
"d i squalificat ion" is for life (10 yrs. mandatory). It is a ·Class B Misd. t o ope rate a CHV 
while intoxicated or with a BAC/BrAC of 0 .04 or more; sancUons: Jail-not more than 90 dys; 
fine-not mo re than $500 (§§5- 4-20l(b ) (2) & 5-4-401(b}( 2) ). In add i t i on , a person who has any 
alcohol in their system must be placed " out-of-service~ f or 24 hours. See §§27-23- 103, 
27-23-1 11, 27- 23-112, 27-23-113, 27-23-114 and 27- 23-115. 
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Adjudication of OWl Charges: 

Mandatory Adjudication	 Law (Yes/No): •
Anti-Plea Bargaining Statute (Yes/No):
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No):	 Yes §5-65-109 (Ale. abuse assessment required 
in cases where the defendant has either plead 
guilty or nolo contendere to a OWl offense or 
has been found guilty via a trial without a 
jury. Ale. abuse assessment is discretionary in 
cases where the defendant has been found guilty 
via a jury trial.) 

Sanction for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail): N/A
 
Administrative Licensing Action
 

(Susp/Rev): N/A
 
Other: NIA
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev):	 1st ref-susp. 6 mas to 1 yr; 2nd ref (win 3 
yrs)-susp. 1 yr-16 1105; 3rd ref (w/n 3 •
yrs)-susp. 2 yrs-30 IIOS; 4th ref (w/n 3 
yrs)-rev. 3 yrs. (These susps and rev. are 
mandatory.) §5-~S-20S Note: Nonresidents of 
Ark. would only receive a 6 110. susp. 
§S-65-20S(d) 

Other:	 None 

lNote: The implied consent law only applies to a test to determine the alcohol or controlled 
substances content of a person's blood; see §S-6S-202(a). 
2persons charged with a OWl offense shall be tried on such charges or plead to such charges and 
no such charges shall be reduced; see §S-65-l07. However, for persons who are either convicted 
of or plead guilty/non-contendere to a 1st OWl offense, the court is prohibited from placing 
such persons on probation and later discharging the accused without adjudication after the 
probation period has been served; see §S-6S-108. 

Special Note: Arkansas has two different systems for determining sanctions for subsequent OWl 
offenses. For the imprisonment sanction, the sanctions listed for subsequent offenses apply to 
those offenses which have been committed within three (3) years of a first offense. For the 
fine sanction, the sanctions listed for subsequent offenses apply to those offenses which have 
been committed within five (S) years of a first offense. For example, if a person has been 
convicted of a OWl off which occurred more than three but less than five years from a first OWl 
conviction, they would be imprisoned as if they were a first offender but fined as if they were 
a second .. Also, the three year time period as applied to the imprisonment sanction is also •used to determine whether a fourth or subsequent OWl conviction is to be considered a felony. 
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• Sanctions Following a Conviction for a OWl Offense: 

Criminal Sanctions: 
Imprisonment Term/Fine~	 1st off-24 hrs to 1 yr $150 to $1,000 (For 

Subsequent Offenses, see the Special Note on p. 
3-32.) 2nd off: if win 3 yrs-7 dys-1 yr; if 
win 5 yrs-$400 to $3,000 3rd off: if win 3 
yrs- 90 dys to 1 yr; if win 5 yrs-$900 to 
$5,000 4th and subsequent offs (Felony): if win 
3 yrs-1 to 6 yrs; if win 5 yrs-$900 to $5,000 
§5-65-111 & 5-65-112 See Footnote No.1. 

Mandatory Minimum Term:	 1st off-None; 2nd off (win 3 yrs)-7 dys; 3rd off 
(win 3 yrs)-90 dys; 4th & su.~li (win 3 yrs)-l 
yr §5-65-111 See Footnote No.2. 

Mandatory Min. Fine ($):	 1st off-$150; 2nd off (win 5 yrs)-$400; 3rd & 
sub. off (win 5 yrs)-$900 §5-65-112 See 
Footnote No.2. 

:'ther Penalties: 
Community Service:	 1st off - Yes Public Service in lieu of 

imprisonment §5-65-111(a) (Note: If a person. 
is unable to pay a fine, they may be given 
community service as an alternative sanction; 
see §5-65-114.) 

•	 
Restitution 

(eg, Victim's Fund)	 Yes By the defendant (§5-4-104(d)(4)) and via 
crime victims' compensation funds (§16-90-307 
and 16-90-701 et seq.). For the fund 
established under 16-90-701 et seq, the maximum 
amount that may be paid is $10,000; see 
16-90-716(a). 

Other:	 A defendant is required or may have to pay the 
following assessments or fees. (1) Under 
§16-90-718, a OWl defendant has to pay an 
assessment, as determined by the court, of from 
$25 to $10,000. This assessment is paid into 
the State's Crime Victims Reparations Revolving 
Fund. (2) Under §16-90-307, each circuit court 
can establish a separate victim's restitution 
fund. Persons convicted of any offense may be 
required by the court to pay a fee, which is not 
to exceed the amount of the "criminal penalty 

1Note : There is a special	 court cost of $250 for any person who either pleads guiltylnolo 
contendere or is found guilty of a OWl offense; see §5-65-113. 
2Certain minimum sanctions for OWl offenses under §§5-6~-111 and 5-65-112 are mandatory. See 
§§5-65-108 & 16-90-107, Lovell v. State, 678 S.W.2d 318 (Ark. 1984), Lovell v. State, 681 
S.W.2d 395 (Ark. 1984), Harris v. State, 686 S.W.2d 440 (Ark. 1985) and Lawson v. State, 746 
S.W.2d 544 (Ark. 1988). COIIIIM!nt: A OWl offender has a statutory right to a jury trial. In 

• 
such trials, the jury affixes punishment (criminal and administrative (licensing) sanctions); 
see Tharp v. State, 745 S.W.2d 612 (Ark. 1988). Under §16-90-107, the jury or the court must 
sentence a person to the statutory minimum fine or jaillprison sanction provided by law for the 
offense committed. 
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Sanctions Following a Conviction for a OWL Offense: 
(continued) 

Other: (continued)	 fine", into this separate fund. (3) And, under •
§5-65-113, a defendant is	 to pay "additional" 
costs of $250. 

Administrative Licensing Actions: 
Pre-OWL Conviction Licensing Action:
 

Administrative Per Se Law: None
 
Other: None
 

Post OWL Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev) and Term of 
License Withdrawal Action:. 1st off-Susp, 90-120 d,S; 2nd off (w/n 3 

yrs)-Susp, 1 yr-16 ~s; 3rd off (w/n 3 
yrs)-Susp, 2 yrs-30 ~s; 4th and sub offs (w/n 3 
yrsl-Rev, 3 ,rs §5-65-104 For person under 18, 
see Footnote Nos. 1 & 2. 

Mandatory Minimum Term of 
Wi thd rawa1:	 1st off-none3; ~2~nd~0~f~f-1 yr; 3rd off-2 yrs; ~ 

or sub offs-3 yrs See the Comment in Footnote 
No.2 on p. 3~33. 

Othe r: 
Rehabilitation:
 

Alcohol Education: Ye~ §5-65-115(al 4
 

Alcohol Treatment: Yes §5-65-115(al 4
 •Alcohol Education/	 Special Note: Alcohol or education or treatment 
is mandatory and is in addition to any other 
sanction. See Harris v. State, 686 S.W.2d 440 
(Ark. 1985). 

Treatment as an Altern

ativeto Criminal
 
Licensing Actions
 
(Describe) :
 

Vehicle Impoundment/Confiscation:
 
Authorized by Specific
 

Statutory Authority:	 Forfeiture. For a 4th OWL off (w/n 3 yrs), a 
court may order the defendant's motor vehicle 
forfeited; see §5-65-117(a). 

lIn addition to any other sanctions provided by law, a person under 18 years old, who is 
convicted of a OWL offense, must have their ~icense suspended for either 12 months or until 
they reach 18 whichever is the longer suspension period. However, a restricted hardship 
driving permit is available for employment/educational purposes; see §§5-64-710, 5-65-116 and 
27-16-914. 
2The Arkansas Supreme Court has held that a defendant has a statutory right to have a jury. 
affix a license suspension or revocation sanction. See Tharp v. State, 745 S.W.2d 612 (Ark .
 
1988) .
 
3Note : Section 5-65~104(b) provides for restricted hardship licenses for first offenders.
 
4An alcohol education/treatment program must be completed before a suspended/revoked license
 
can b~ reinstated. §5-65-115(bl
 •
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STATE - Arkansas 

• Sanctions Following a Conviction for a DWI Offense:
 
(continued)
 

Terms Upon Which Vehicle 
Will Be Released: N/A 

Other:	 Note: License plates shall be impounded for 90 
dys if a driver has been arrested for driving 
while suspended/revoked where such susp/rev was 

,based on an alcohol off ~onviction.l §5-65-106 

Miscellaneous Sanctions 
Not Included Elsewhere: . None 

Other Criminal Actions Related to DWI: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: Death caused while DWI (negligent homicide) 

Class D Felony. §5-l0-105(a) 
Sanctions: 

•
 
Criminal Sanction:
 

Imprisonment (Term): Not more than 6 yrs §5-4-201(a)(5)
 
Mandatory Minimum Term: ,None
 
Fine ($ Range): Not more than $10.000 §5-4-201(a)(2)
 
Mandatory Minimum Fine: None
 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: Rev §27-l6-905(1) 
Length of Term of 

Licensing Withdrawal: 1 yr §27-l6-912 
Mandatory Action--Minimum 

Length of License 
Withdrawal: 1 yr §§27-l6-905(1) & 27-16-912 

Other:	 None 

Driving While License Suspended or Revoked
 
Where th~Basis Was a DWI Offense:
 

Sanction:
 
Criminal: 

Imprisonment (Term): Misd 2 dys to 6 mas §27-16-303 
Mandatory Minimum Term 

of Imprisonment: 10 dys if susp or rev is based on a DWI charge 
§5-65-l05 

Fine ($ Range): Not more than $500 
Mandatory Minimum Fine: None 

. Administrative Licensing Actions: 
Type of Licensing.Action 

(Susp/Rev) : If based on susp, susp. If based on rev, rev. 
§27-16-303 

• 
See,Vehilce Impoundment/Confiscation on p. 3-34 
& above . 

lHowever, a temporary license plate may be issued if the court determines that it is in the 
best interests of the dependents of the offender. 
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STATE - Arkansas 

Other Criminal Actions Related to DWI: 

Length of Term of License •
Withdrawal Action:	 Original susp period is extended a like period. 

Original period of rev is extended l'yr. 
§27-16-303 

Mandatory Term of License
 
Withdrawal Action: Same as above.
 

Other State Laws Related To Alcohol Use: 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 
'Grounds for Being"Declared an
 

Habftu~l Off~nder:' 

Term of License Rev While
 
Under Habitual Offender Status:
 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

. Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment:
 
Fine ($ Range):
 •
Mandato~~ Minimum Fine ($): 
L~censing Actions (Specif;): 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has 'Such a Law (Yes/No):	 No 

BAC ChemicalT~sf is Given to th~ 
the Foll owi ng Persons:
 

Driver:
 
Vehicle Passenger~:'
 

Pedestrian:
 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages:
 

Minimum Age (Years) Sale/Purchase: §§3-3-202 & 3-3-203 1 (Year Eff: 1935)
 
Minimum Age (Years) Possession: §§3-3-203 (There is an employment exemption
 

for persons over 18; see §3-3-204.) 
Minimum Age (Years) Consumption:	 None (Note: Under §3-3-203(a)(2), 

"intoxicating liquor, wine or beer in the body 
of a minor shall not be deemed to be in his 
possession.") 

lThere is an exemption for' serving alcoholic beverages' to one's family or to use wine for •religious purposes; see §3-3-202. 
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STATE - Arkansas 

• Other State Laws Related To Alcohol Use: (continued) 

Dram Shop Laws and Related Legal Actions: 
State Has, a Dram Shop Law (Yes/No): 
"Dram Shop Law" Concept Has Been 

Adopted'Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the Case (Case 
Citation) : 

Dram Shop Actions-Social Hosts: 

Other: 

Criminal Actio~ Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: 

Term of Imprisonment: 

• 
Fine ($ Range): 

No 

No (Note: For cases denying liability, see 
Carr v. Turner, 385 S.W. 2d 656 (Ark. 1965), 
Milligan v. County Line Liquor, 709 S.W.2d 409 
(Ark. 1986), and Yancy v. Beverage House of 
Little Rock, Inc., 723 S.W.2d 826 (Ark. 1987).) 
No Alpha Zeta Chapter of Pi Kappa Alpha 
Fraternity v. Sullivan, 740 S.W.2d 127 (Ark. 
1987 ) 
None 

"isd for.al1 offenses (See Footnote No.1 for 
citations.) 
Package Sales: (1) All alcoholic beverages 
except those noted below-1st off.-none; 2nd & 
sub. off.-6 IIOS - 1yr; (2) Beer and wine not in 
excess of 5% alcohol by wgt-none. On-Premisis 
Consumption Sales: (1) All alcoholic beverages 
except those noted below-not more than 6 IIOS; 

(2) beer (all types)-none; (3) wine not 
exceeding 14%-10-30 dys 
Package Sales: (1) All alcoholic beverages 
except those noted below-1st off.-$100-250; 2nd 
& sub. off.-$250-500; (2) Beer and wine nO,t in 
excess of 5% alcohol by wgt-none. On-Premisis 
Consumption Sales: (1) .All alcoholic beverages 
except those noted below-not more than $1,000; 
(2) beer (all types)-none; (3) wine not 
exceeding 14%-$100-500 

• lCitations: §§3-3-102, 3-3-103, 3-3-201,3-3-202,3-3-206 to 3-3-210,3-4-301, 3-4-401 to 
3-4-405, 3-4-604, 3-5-202, .3-5-203, 3-5-207, 37 5-221, 3-5-307, 3-5-410, 3-9-301, 3-9-302, 
3-9-306, 3-9-307, 3-9-236 and 3-9-204. 
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Other State Laws Related To Alcohol Use: (continued) •Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Le~gth of Term of License Withdrawal: 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 

Term of Im~risonment: 

Fine ($ Range): 

Yes (under certain conditions) 
Package Sales: (1) All alcoholic beverages 
except those noted below-for two or more 
convictions-Rey l (and a possible administrative 
fi ne); (2) Beer and wi ne not in excess of 5% 
alcohol by wgt-none. On-Premisis Consumption 
Sales: (1) All alcoholic beverages except those 
noted below-SUS~/Reyl;(2) beer (all 
types)-Susp/ReY ; (3) wine not exceeding 
14%-Susp/Reyl 

Hisd for alloffs. (except as noted) (See 
Footnote No.1 on p. 3-37 for citations.) 

Package Sales: (1) All alcoh~lic beverages 
except those noted below - (a) where "knowledge" 
is a factor2~~t off.-not more than 10 days; 2nd •
off'(w/n 3 yrs)-felony-1-5 rs; (b) where 
"knowledge" is not a factor -1st off-none; 2nd & 
sub. off~6 mos-1 yr Q.!: ,not more than 1 yr; (2) 
beer and wine not in excess of 5% alcohol by 
wgt.-not more than 1 yr On-Premisis ConsumptiQrr 
Sales: (1) All alcoholic beverages except those 
noted below-not more than 6 80S; (2) beer and 
wine not in excess of 5% alcohol by wgt-not more 
than 1 yr; (3) wine not in excess of 14r~10-30 

dys 
Package Sales: (1) All alcoholic beverages 
except those noted below-tal where "knowledge" 
is' a factor2-1st off.-not more than $500; 2nd 
ofJ (w/n 3 yrs)-felony-not more than $500; (b) 

. 2
where "knowledge" is not a factor -lii 
off-$100-250; 2nd & sub. off-$250-500 or not 
more than 1 yr; (2) beer and wine not in excess 
of 5% alcohol by wgt.-not mo~e than $500 
On-Premisis Consumption Sales: (1) All 
alcoholic beverages except th~s~ l1ot~d below-not 
more than $1,000; (2) beer and wine not, in 
excess of 5% alcohol by wgt-not more 
than $500; (3) wine not in ,ex,cess of 14%-$100-500 

lLength of Rev/Susp is not specified in the statute. •2See State v. Jarvis, 427 S.W.2d 531 (1968). 
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STATE - Arkansas 

• Other State Laws Related To Alcohol Use: (continued) 

Administr,ative Actions, Against Owners of 
Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Hinimu~ Legal Drinking Age:
 

License to Serve Alcohlic Beverages 
Withdrawn (Yes/No): Yes (under certain conditions) 

Length oj Term License Withdrawal: Package Sales: (1) All al~oholic bev~rages 

'except those noted below - for two or more 
convictions-Rev l ; (2) beer and wine not in 
excess of 5% alcohol by wgt.-l yr Rev/Susp 
On-Premisis Consumption Sales: (1) All 
alcoholic beverages except those noted 
be'low-Rev/Suspl; (2) beer and wine not in excess 
of 5% alcohol by wgt-l yr Rev/Susp; (3) wine not 
in excess of 14%-Rev/Susp l 

Anti-Happy Hour Laws/Regulations: No 

• 
Laws Prohibiting (1) the Possession of
 

Open Containers of Alcoholic Beve~ages
 

and (2) the Consumption of Alcoholic
 
Beverages in the. Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): No 

Anti-Consumption Law (Yes/No): Yes (Probably but the law is not specific.) 
drivers and passengers §5-71-212(c) 

• ILength of Rev/Susp is not specified in the statute." 
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STATE: CALIfORNIA
 
General Comments: See West's Annotated California Codes.
 

•
 
Basis for a OWl Charge:
 

Standard OWl Offense:
 

Illegal Per Se Law (BAC/BrAC Level): 
Presumption (BAC Level): 
Types of Drugs/Alcohol and Drugs: 

Other: 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law: 

Implied Consent Law: 
Arrest Required (Yes/No): 
Implied Consent Law Applies to 

Drugs (Yes/No): 
Refusal to Submit to Chemical 

Admitted into Evidence: 

Other Information: 

• 
Test 

Under the influence of an alcoholic beverage 
Veh. Code §§23152 & 23153 
0.081&2 Veh. Code §§23152(b) and 23153(b) 
0.08 Veh. Code §23155(3)
 
Under the influence of (1) Any Drug or (2) a
 
Combination of Alcohol and Any Drug Veh. Code
 
§§23152 & 23153
 
For Commercial Motor Vehicle Operators, see p.
 
3-46.
 
For bicycle riders, see the Special Note below.
 

No (A PBT may be conducted without legislative 
aurthoity. A.G. Opinion 88-1102, Oct. 26, 1989) 

Yes Veh. Code §23157 

Yes Veh. Code §23157(a)(1) 

Yes (Criminal & Civil Cases) 
§23157(a)(4) 
A person, who has been arrest
offense, may be compelled to 

Veh. 

ed for 
submit 

Code 

a 
to 

OWl 
a blood 

test for either alcohol concentration or the 
presence of drugs. See Mercer v. Department of 
Motor Vehicles, 809 P.2d 404 (Cal. 1991). 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood: Yes Veh. Code §23157 
Urine: Yes Veh. Code §23157 
Other: None 

lSpecial juvenile offense at 0.05 (Standard: Percent by weight of alcohol in the blood); see
 
Veh. Code §23140(a).
 
2The regular standards for BAC and BrAC (respectively grams of alcohol per 100 milliliters of
 
blood and grams of alcohol per 210 liters of breath) are used for the illegal per se offense.
 

Special Note: Under Veh. Code §21200.5, it is illegal to ride a bicycle on the highways while
 
under the influence of either alcohol or drugs. This section provides that a person committing
 

•
this offense may be fined not more than $250. This section further provides that a person 
under 21 years old, who commits this offense, is subject to license suspension under Veh. Code 
§13202.5; see the Special Note on p. 3-48 for details on this license suspension. 
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STATE - California 

Adjudication of OWl Charges: 
;:
 

Mandatory Adjudication Law (Yes/No): No
 
Anti-Plea Bargaining Statute (Yes/No): No (Note: Under Veh. Code §23212, the court
 • 

must give the reasons a OWl charge either was 
reduced to a lesser offense or was dismissed. 
In addition, a criminal charge cannot be 
dismissed with out the courts approval; see 
Penal Code §l385.) 

Pre-Sentencing Investi~ation Law (PSI)
 
(Yes/No): Yes l Veh. Code §§23149.50 & 23249.52 et seq.
 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a preliminary Breath Test:
 
Criminal Sanctions (FinelJail): N/A
 
Administrative Licensing Action
 

(Susp/Rev): N/A
 
Other: N/A
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): No
 
Administrative Licensing Action
 

(Susp/Rev) :	 1st Refusal-Susp-l yr (mand) (See the Special 
Note below.); 2nd Refusal (w/n 7 yrs)-Rev-2 
yrs2 (mand); 3rd Refusal (w/n 7 yrs)-Rev-3 
yrs3 (mand) Veh. Code §§13353, 13353.4(a) & •
23157
 

Other: See the Special Note on p. 3-45.
 

lThese PSI alcohol assessment programs are adopted on a county by county basis. I.e., a 
county elects whether to participate in such a program. The PSI program is eff. until 1/1/95. 
20r , if win 7 yrs, a person refuses after having (1) been previously convict~d of a OWI/Veh. 
Homicide off or (2) their license previously suspended/reooked for an admin. per se violation. 
as of the date of refusal.
 
30r , if win 7 yrs, a person refuses after having (1) been convicted two or more times of a
 
DWI/Veh:Homicide off'or (2) their license suspended/revoked two or more·times for an admin.
 
per se violation as of the date of refusal.
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STATE ~ California 

• Sanc(ions Following a Conviction for a OWl Offense: 

Criminal Sanctions: 
Imprisonment/Fine:	 Non-Injury OWl Off (with no previous OWl 

offs l -96 hrs (at least 48 hrs shall be 
continuous) to 6 ~s, $390-$1,000 
Non-Injury OWl Off (with one previous OWl off l 

wIn 7 yrs-90 dys-l yr, $390-1,000 
M~n-Injury OWl Off (with two previous OWl

1	 . 
offs wIn 7 yrs.-120 dys-l yr, $390-1,000 
Non-Injury OWl Off (with three previous OWl 

3 

•
 

offs' wIn 7 yrs-180 dys-l yr , $390-1,000
 
Veh. Code §§23152 et seq. Note: Under Veh.
 
Code §4000.15, a non-injury OWl offense (a
 
Veh. Code §23152 off) is classified as a
 
misdemeanor.
 
Injury related OWl off2 (with no previous OWl
 
offs)-90 dys-1 yr, $390-1,000;
 
See the Special Note below.
 
Injury related OWl Off 2 (with one previous OWl
 
off 1 wIn 7 yrs)-120 dys-l yr3 , $390-5,000;
 
Injury re1 ated OWl Off 2 (wi th two or m~re '
 
previous OWl off 1 wIn 7 yrs)-State prison 2, 3
 
or 4 yrs, $1,015-5,000 See Special Note No.1
 
below, the Special Note on p. 3-45 and "Other"
 
on p. 3-45.
 
Veh. Code §§23153 et seq.
 

lA previous off includes Veh. Code §§23152 & 23153 (non-injury or injury OWl offs). A guilty
 
or nolo contendere plea to reckless driving (Veh. Code §34103) instead of a OWl charge is
 
also considered a previous OWl offense; see Veh. Code §23103.5(c).
 
ZIf more than one individual has been injured, an enhanced prison term of one (1) year is
 
added for each victim. The maximum number of such enhancements is three (3); see §23182.
 
30r 16 mos, 2 or 3 yrs in the State prison; see also Penal Code §18.
 

Special Note: If a defendant is sentenced to probation with the requirement that they only 

• 
operate vehicles equipped with and "ignition interlock" device under Veh. Code §23235, they 
are subject to a special fine which is in lieu of any other OWl fine sanction. For a 1st 
non-injury offense conviction, the fine,is not more than $1,000. For a subsequent non-injury 
offense conviction or for an injury related OWl offense conviction, the fine is not more than 
$5,000. See Veh. Code §23236. 
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STATE - California 

Sanctions Following a Conviction for a OWl Offense: 
(continued) •

Mandatory Minimum Term:	 Non-Injury OWl off (with no previous OWl 
offs)-None1; 
Non-Injury OWl off (with one previous OWl off 
win 7 yrs)-48 hrs 1&2; 
Non-Injury OWl off (with two previous OWl offs 
win 7 yrs)-30 dysl&2; 
Non-Injury OWl off (with three or more 
previous OWl offs win 7 yrs)-180 dysl&2; 
Injury related OWl off (with no previous OWl 
offs)-5 dys; 
Injury related OWl off (with one previous OWl 
off win 7 yrs)-30 dys2; 
Injury related OWl off (with two or more 
previous OWl offs win 7 yrs)-30 dys2 See 
Special Note No.2 below, the Special Notes on 
pp. 3-43 & 3-45 and Home Detention on p. 3-47. 

Mandatory Min. Fine ($):	 Non-Injury OWl off (with no previous OWl 
offs)-$390; 
Non-Injury OWl off (with one previous OWl off 
win 7 yrs)-$390; 
Non-Injury OWl off (with two previous OWl offs 
win 7 yrs)-$390; 
N9~-Injury OWl off (with three or more 
previous OWl offs win 7 yrs)-$390; • 

l For non-injury offs where a minor under 14 year old was a passenger, the following mandatory 
jail sanctions are imposed: 1st off-48 continuous hrs; 2nd off-l0 dys; 3rd off-30 dys: 4th 
off-90 dys. However, these sanctions are not imposed if the driver has been convicted of 
violating Penal Code §273a that concerns endangering the life or health of a child. See Veh. 
Code §23194. 
21n addition to those given, the following mandatory sanctions became operative when the Dept 
of Motor. Vehicles certified to the State Sec. of State that the Oept. has submitted a 
completed application to the U.S. Oept. of Trans. for grant funds under 23 USC §408: One 
period of 48 con. hours of impri50nment (jail, minimum security facility or inpatient 
rehabilitation facility) or 10 days of community service. See Veh. Code §23206.5. 

Special Note No.1: Also, a 'person convicted of a OWl injury related offense in which more 
than one individual has been injured shall receive an enhanced prison term of one (1) year 
for each additional injured individual. The maximum number of one (1) year enhancements 
which.may be imposed is three (3); see Veh. Code §23182. See Juvenile Offenses Involving 
Alcohol on p. 3-45. 

Special Note No.2: A person is subject to a mandatory 60 can. days of imprisonment if they , 
operate a vehi'cle under the following three (3) conditions: (l) In a reckless manner; (2) 
while OWl; and, (3)'while driving 20 or more MPH above the posted speed limit on a freeway/30 •or more MPH above the posted speed limit on any other highway or street. Veh. Code §23208 
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STATE - California 

• Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Injury related OWl off (with no previous OWl 
offs )-$390;
 
Injury related OWl off (wi th one previous OWl
 
off win 7 yrs)-$390; 
Injury related OWl off (wi th two or more 
previous OWl offs win 7 yrs)-$390 See the 
Special Note below, the Special Note on p. 
3-43 and "Other" below. 

Other Penalties: 
Community Service: Yes See Footnote No.2 on p. 3-44. 
Restitution (eg 

Victim's Fund)	 Yes Injury related OWl offs (§§23153 et. 
seq.) See Gov't. Code §13959 (Victims' 
Assistance Fund) and Veh. Code §23191(a). The 
court may also order direct compensation by 
the defendant to the victim(s); see Gov't. 
Code §13967 and Penal Code §1203.1. 

• 
Other: Test Fee. The counties (except Contra Costa 

County) are authorized to impose on defendants 
a fee of not more $50 for conducting an 
alcohol chemical test. Penal Code §1463.14 
Physician/Surgeon Assessment. A county may 
via resolution require a defendant to pay an 
assessment fee of $2 per	 every $10 of fine or 
fraction thereof actually imposed for the 
purpose of reimbursing physicians/surgeons who 
perform emergency medical procedures resulting 
from OWl offenses. Penal Code §1465 

Juvenile Offenses Involving Alcohol. Under Veh. Code. §§23140, 23141 and 23142, it is· 
unlawful for a person under 18 years old to operate a motor vehicle if they have a SAC ~evel 

of 0.05 or more. The only sanctions for this offense are participation in either (1) an 
alcohol education program or (2) a' community service program with an alcohol education 
component. Note:· A person under 18 years old who violates the regular OWl laws must also 
participate in either an	 alcohol education or rehabilitation program; see Veh. Code §23142 .. · 
If such person fails to complete such programs, their license may be either suspended or 
revoked until they either show proof,of completion or until they are 21 years old; see Veh. 
Code §23144. 

Special Note: A pers~n, who has been convicted of an~ OWl offense and who has also refused 
to submit to a chemical test, is subject to the follwing sanctions; see Veh. Code §23159 

• 
OWl non-injury offs.: 1st off., if probation is granted, the court must use the follwing 
sentence structure: Jail-48 hrs. (mandatory) up to.6 mos.; fine-$390 (mandatory) up to 
$1,000; and.lic.susp.-6	 mos. 2nd off.-96 hrs.injail (mandatory). 3rd off. 10 days in 
jail (mandatory). 4th &	 sub. offs.-18 days in jail (mandatory). OWl iniurv offs. 1st 
off.-48 continuous hrs.in jail (mandatory). 2nd off. 96 hrs. in jail (mandatory). 
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STATE - California 

Sanctions Following a Conviction for a OWL Offense: 
(continued) 

Other (continued): EMS Cost. A person may be held liable for up •
to $1,000 to pay for the cost of an emergency 
response which resulted from the negligent 
operation of a motor vehicle while under the 
influence of either alcohol or drugs l ; see 

Gov't. Code §§53150 et seq. 
Alcohol Program AssessMents. I. A person 
convicted of a OWL offense must pay an 
assessment, not to exceed $50, for the purpose 
of funding alcohol abuse education and 
prevention programs. Veh. Code §23196(a) 
II. A fee of not more than $75 may be assessed 
against a person convicted of a OWL offense in 
counties participating in an alcohol and drug 
assessment program. Veh. Code §§23249.53 & 
23249.55 
Special State Fine Penalty. Under Penal Code 
§1464(a), a State penalty of $7 is assessed 
against every defendant for every $10 of a 
f{ne (or fraction thereof) actually imposed 
and paid by a defendant. I.e., the portion of 
any fine that has been either suspended or 
reduced is not considered when calculating 
this assessment. 
Ignition Interlock. Under Veh. Code §23235, a 
defendant may be required to use a vehicle •
eq0ipped with an ignition interlock device 
during probation. Also, under Veh. Code 
§23239, a OWL defendant may be required to use 
a vehicle equipped with an ignition interlock 
device irrespective of whether their driving 
privileges have been restricted. 

lNote: The law does not specifically require a OWL offense conviction as a condition of 
liability. 
OWl Offenses and C~rcial Motor Vehic1"es (CHV)/COIIIIIercial Driver's Licenses (COL): A 

person's privilege to operate a CMV may be "denied" for 1 yr. (mand.) (3 yrs (niaild.) if 
transporting hazardous materials) if, while driving a 'CMV, they are under the influence of 
alcohol or a controlled substance. For a subsequent violation, the "disquali fication" is for 
life. A person who operates a CMV with a SAC/BrAC level of 0.04 or more ;s subject to 
criminal and licensing sanctions via the ~egular OWL laws. If a person refuses to submit to 
a chemical test while operating a CMV, tHey are subject to licensing sanctions (including 
license sanction enhancements) as if they had been convicted to a non-injury related OWL 
offense. A CMV operator must be placed "out-of-service" for 24 hrs if they have a BAC level 
of 0.01 or more (Standard: Percent by weight of alcohol in the blood.). See Veh. Code •§§13353(e). 15210(b) & (dl, 15300, 15302, 23252,' 23253 & 34501.15. 
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STATE - California 

• Sanctions Following a Conviction for a DWI Offense: 
(continued) 

Other (continued): 

Administrative Licensing Actions: 
Pre-DWI Conviction Licensing Action: 

Administrative Per Se Law: 

• 
Othe r: 

Home Detention. DWI offenders are eligible 
for. "home detention" as an alternative to 
imprisonment. This alternative includes "home 
detention" for certain minimum mandatory jail 
sentences. However, the mandatory sanctions 
for multiple DWI offenders under Veh. Code 
§23206.5 (48 con. hrs in jailor 10 dys of 
community service) apply nevertheless. See 
Penal Code §1203.016 and People v. Superior 
Court (Hubbard), 281 Cal.Rptr. 309 (Cal.App. 2 
Dist. 1991). 

Yes-O.OB l 1st violation-susp. 4 mas (30 dys 
mand. Following the mandatory susp. period, a 
driver may be granted restricted driving 
privileges QITly for the purpose of 
participating in an ale. education/treatment 
program. If the person successfully completes 
the program, they may be granted 
"unrestricted" driving privileges 60 dys after 
the restricted lie. was issued. See Veh. Code 
§13353.7.); 2nd & sub. violations 2&3 (w/n 7 
yrs)-susp. 1 yr. (mand.) Veh. Code §§13353.2, 
13353.J & 13353.4(a) See Footnotes No.4 & 5 
below. 
None 

lStandard: Percent by weight of alcohol in the blood; see Veh. Code §13353.2(a). 
2For purposes of determining whether a license sanction enhancement should be imposed, the 
following violations/convictions are considered prior offenses: Any DWIo~fense. vehicle 
homicide, refusal to submit to a chemical test and, of course, a previous admin. per se 
violation. See Veh. Code §13353.3(b)(2). . 
3Under Veh. Code §13353.7(d), the 1 yr mand. susp. remains if effect only so long assuch 
suspension is required for subsequent violations per 23 USC §§408 & 410. 

• 
4If a person is acquitted of DWI charges associated with the admin. per violation, the admin . 
per se suspension is cancelled and the driver's license is reinstated. See Veh. Code 
~13353.2(e) . 
Admin. per se susps. and DWI susps/revs. are to run concurrently. The total period of lie. 

susp./rev. shall not exceed the longer of the two periods. See Veh. Code §13353.3(c). 
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STATE - California 

Sanctions Following a Conviction for a DWI Offense:
 
(continued)
 

Post OWl Conviction Licensing Action: •
Type of Licensing Action 

(Susp/Rev) :	 Non-Injury OWl Off (with no previous OWl 
offs)-Susp (Veh. Code §2316l); 
Non-Injury OWl Off (with one previous OWl off 
win 7 yrs)-~ (Veh. Code §23l6l(b)(3)); 
Non-Injury OWl Off (with two previous OWl offs 
win 7 yrs)-Rev (Veh. Code §23l7l(a)); 
Non-Injury OWl. Off (wi th three or more 
previous OWl offs win 7 yrs)-Rev (Veh. Code 
§23l75) 
Injury Related OWl Off (with no previous OWl 
offs)-Susp (Veh.§23l8l(a)); 
Injury Related OWl Off (with one previous OWl 
off win 7 yrs)-Rev (Veh. Code §23l85); 
Injury Related DWI Off (with two or more 
previous OWl offs win 7 yrs)-Rev-(Veh. Code 
§23l9l(a)) See Footnote No.1 and the Special 
Note below. 

Term of License Withdrawal 
(Days, Months, Years, etc.):	 Non-Injury OWl Off (wi th no previous OWl 

offs )-6 IIIOS; 

Non-Injury OWl Off (with one previous OWl off 
win 7 yrs)-18 IIOS; 

Non-Injury OWl Off (wi th two previous OWl offs •
win 7 yrs)-3 yrs2;
 
Non-Injury OWl Off (with three or more
 
previous OWl offs win 7 yrs)-4 yrs;
 

lIf a person is involved in an accident and they have a BAC level of 0.08 or more and they 
have been convicted of a OWl related vehicle homicide (win 5 yrs), their license shall be 
either suspended or revoked as follows: 1) If the accident ~ not result in a OWl 
conviction (either injury or non-injury) - suspension for 1 year (mandatory); and, 2) If the 
accident results in a OWl conviction (either injury or non-injury) - revocation for 3 years 
(mandatory). This revocation period is concurrent with any other OWl imposed restriction, 
supension or revocation if this is a first OWl conviction or a second conviction win 5 
years. This revocation period is cumulative with any other OWl imposed restrictions, 
suspension or revocation, if there have been two (2) or .more previous OWl ,convictions win 5 
~rs. Veh. Code §13954 
Note: A license cannot be reinstated unless the defendant has completed either an 18 or 30 

month alcohol treatment program. See Veh. Code §13352(a)(5). 

Special Note: There are two provisions of the California Vehicle Code that provide for 
special licensing sanctions against minors who violate the DWI laws. (1) Under Veh. Code 
§13352.3 persons, under 18 years old, who are convicted of an al.cohol driving offense have 
their licenses revoked (1) until they are 18, (2) for 1 yr or(3) per Veh. Code §13352 
whichever period is longer. And,(2) under Veh. Code §13202.5, a person under 21 years old, 
who is convicted either of a OWl (alcohol or drugs) offense 6r of ~ vehicle manslaughter 
offense, must have their driver's license suspended for one (1.) year. Howe~er, such person 
may be eligible for restricted driving privileges based on "a showjng of a critical need to •drive" (Veh. Code §13202.5(c)). 
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STATE - California 

• Sanctions Following a Conviction for a OWl Offense:
 
(continued)
 

Injury Related OWl Off (with 'no previous OWl 
offs)-l yr;
 
Injury Related OWl Off (with one previous OWl
 
off win 7 yrs)-3 yrs;
 
Injury Related OWl Off (with two or more
 
previous OWl offs win 7 yrs)-5 yrs; Note: See
 
generally Veh. Code §§13352 and 13352.5, See
 
Special Note on p. 3-48 and Footnote Nos. 1 &
 
2 below.
 

Mandatory, Minimum Term of 
Withdrawal: Non-Injury OWl Off (with no previous OWl 

offs )__ 1; 

Non-Injury OWl Off (with one previous OWl off 

• 

, win 7 yr s )__ 2; 
Non-Injury OWl Off (wi th' two previous OWl offs 
win 7 yrs)-3 yrs or 24 805

3 ; 
Non-Injury OWl Off (with three or more 
previous OWl offs win 7 yrs)-4 yrs or 24 mos3 ; 
~ Related OWl Off (with no previous OWl 
offs)-l yr; 
Injury Related OWl Off (with one previous OWl 
off win 7 yrs)-l yr susp.4; 
Injury Related OWl Off (with two or more 

3previous OWl offs win 7 yrs)-S yrs or 24 mos
Special Note: If a OWl conviction results 
either in a jail sanction of 1 yr in the 
county jailor in imprisonment of 1 yr or more 
in the State prison, the court m@Y postpone 
the suspension of driving privileges until ,the 
term of imprisonment has been served; see Veh. 
Code §23199. 

lOriving privileges may be resticted for 90 days (Veh. Code §§13352, 13352.5 & 23161) under
 
certain probation conditions.
 
2Restricted driving privileges may be granted 30 days after a defendant consents to'
 
participate in an alcohol rehabilitation program; see Veh. Code §§13352(~)(3) and 13352.5(a)
 
& (d). Ooes not apply to persons who have participated in an alcohol program win 4 yrs; see
 
Veh. Code §13352.5(c).
 
3Restricted driving privileges may be granted after 24 months of the revoiation peri6d have
 
passed provided the defendant (1) has completed or is continuing to participate in
 

• 
respectively an 18 or a 30 month alcohol treatment program and (2) only uses vehicles 
equipped with an "ignition interlock" device. See Veh. Code §13352(a)(5),(6) & (7). 

40ne (1) yr suspension and 2 yrs restricted driving privileges if the 'court grants 'probation; 
see Veh. Code §§13352.5(b) & 23186. Ooes nof apply toper'soris who have participated in an 
alcohol program win 4 yrs; see Veh. Code §13352.5(c). 
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STATE - California 

Sanctions Following a Conviction for a DWI Offense: 
(continued) •Other:
 

Rehabilitation:
 
Alcohol Education:	 Conditions of probation, which normally provide 

for a reduced period of incarceration, usually 
require a defendant to participate in an alcohol 
education/rehab. program for any DWI off 
conviction. See Veh. Code §§23l61, et seq. and 
13352. (Note: a person convicted of a first 
DWI offense in a juvenile court must participate 
in and complete either an alcohol 'or drug 
education program; see Veh. Code §23154.) 

Alcohol Treatment:	 Yes See Alcohol Education above. 
Alcohol Education/
 

Treatment as an Altern

ative to Criminal
 
Licensing Actions
 
(Describe) :
 

Vehicle'Impoundment/Confiscation:
 
Authorized by Specific
 

Statutory Authority:	 Impoundment. 1st DWI off - (1) The veh may be 
impounded for a DWI off from 1 to 30 dys; 2nd 
and subsequent DWI offs (w/n 5 yrs) - The veh 
may be impounded from 1 to 90 dys Veh. Code 
§23195. 1 

forfeiture. However, a defendant's vehicle may •
be subject to forfeiture if	 they have been 
convicted of (1) a DWI vehicle	 homicide off, (2) 
a non-i njury' rel ated DWI off and have had two or 
more (or combinations of)	 convictions win 7 yrs 
for either a veh. homicide off	 or a 
non-injury/injury related	 DWI off or (3) a DWI 
serious injury off and have	 had one or more (or 
combinations of) convictions win 7 yrs for 
either a veh. homicide off or a 
non-injury/injury DWI off; see	 Veh. Code §23198. 1 

Terms Upon Which Vehicle 
Will Be Released: 'There are no special terms which have to be 

satisfied prior to releasing a vehicle. 
However, vehicles are impounded at the owners' 
expense; see Veh. Code §23195. 

Other:
 
Miscellaneous Sanctions
 

Not Included Elsewhere:	 Youthful (persons less than 21 years old) DWI 
offenders may as a part of probation for a 1st 
off participate 'in a visitation program of an 
emergency medical care faci1itie, coroner's 
office or an alcohOlism treatment center; see 

'Veh. Code §23l45.2 et seq. 

lNO veh. may be impounded/forfeited if another person has a community property interest in the •
vehicle and it is the sole vehicle available to the defendant's immediate family. 
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STATE - California 

• Other Criminal Actions Related to DWI: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: 

Sanct ions: 
Criminal Sanction: 

Imprisonment (Term): 

Mandatory Minimum Term:• Fine ($ Range): 
Mandatary Minimum Fine: 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: 

Length of Term of 
, Licensing Withdrawal: 
Mandatory Action--Minimum 

Length of License 

• 
Wi thdrawal : 

Other: 

lIf more than one individual has been killed, 

Yes - Vehicle Manslaughter See Penal Code §§17 
191.5, 192(c) and 193. Note: Generally, under 
Penal Code §17,. a crime is classified as a 
felony only if the defendant is punishable by 
confinement in the State prison. However, if 
the court has discretion to punish a defendant 
for such'a crime in a place other than the State 
prison (such as a county jail), impose just a 
fine, or place the person on probation without a 
confinement sentence, the crime is usually 
classified as a misdemeanor. 

1. Death caused by driving a motor veh. not 
involving alcohol/drugs: a. with gross 
negligence - Either in the county jail for not 
IlIOre than 1 yr or 2" 4, or 6 ,rs in the State 
prison; b. without gross negligence - Not more 
than i yr; 2. Death caused by driving a motor 
veh in violation of Veh. Code §§23152 and 
23153: a. with gross negligence - 4, 6, or 10 
yrs; b. without gross negligence - Not more than 
1 yr in the county jail (or 16 mas, 2 or 4 ,rs 
in the State prison) 1, 
NOr:Je
 
None
 
None 

1. Death caused by driving a motor veh. not 
involving alcohol/drugs: a. with gross 
negligence - Rev - 3 yrs (mand.); b. without 
gross negligence - Susp - not more than 6 mas 
(not mand.); 2. Death caused by driving a motor 

.veh	 in violation of Veh. Code §§23152 and 
23153: a. with gross negligence - Rev - 3 yrs 
(mand.); b. without gross negligence - Same lic 
susp,/rev. action as for a DWI vehicle injury 
offense. Veh. Code §§13350.5, 13351(a)(1) & 
(3), 13351(b), 13556(a) and 13361(c) 
For persons under 21 years old, see Special Note 
on p. 3-48. 

See above. 

See above. 
A defendant's vehicle may be subject to 
forfeiture; see Veh. Cod~ §23198. 

an enhanced prison term of.one (1) year is added 
for each victim. The maximum number of such enhancements is three· (3); see Veh. Code §23182. 
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STATE - California 

Other Criminal Actions Related to OWl: (continued) 

Driving While License Suspended or Revoked •
Where the Basis Was a OWl Offense:
 

Sanction:
 
Criminal:
 

Imprisonment (Term):	 1st off-10 dys-6 mas; 2nd and subsequent offs 
(win 5 ~rs)-30 dys-l yr Veh .. Code §14G01.2 
(See Habitual Offender Laws.) 

Mandatory Minimum Term 
. 1

of Impri sonment:	 ld.L!Lff-10 dys ; 2nd 2.!uL2QbseCllie.!lLQH.s. (win 5 
yrs)-30 dysl; For a 2nd or subsequent off (win 7 
but ~ore than 5 yrs)-lO dysl see Veh. Code 
§14601.2(g) (See Habitual Offender Laws.) 

Fine ($ Range):	 1st off-$300-$l,OOO; 2nd and subsequent offs 
(win 5 yrs)-Not more than $500-$2,000 (See 
Habitual Offender Laws. 

Mandato.ry Minimum Fine: None
 

Administrative Licensing Actions:
 
Type of Licensing Action
 

(Susp/Rev) : None (See Footnote No.2.)
 
Length of Term of License
 

Withdrawal Action:
 
Mandatory Term of License
 

Withdrawal Action:
 • 

lIf a defendant injuries a person ~hile violating this law, they must also s~rve this mandatory 
minimum imprisonment term. I.e., they.cannot receive Work·release, corrimuni~y service or other 
similar programs. See Veh. Code §14601.4. 
2A vehicle may be impounded following a conviction for this offense: 1st off-6 mos •impoundment; sub. off-12 mos impoundment. See Veh. Code §14602. 
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STATE - California 

• Other Criminal Actions Related to DWl: (continued) 

Habitual Offendfr Laws: 
State Has Such Law (Yes/No):	 Yes See Penal Code §193.7 and Veh. Code 

§§13350(b), 14601.3(a), 23170(b), 23175(b) & 
23190(b) 

Grounds for Being Decla:ed an 
Habitual Offender:	 A person is declared to be an "habitual traffic 

offender" for 3 yrs, if anyone of the following 
occurs. (1) They commit vehicle homicide (Penal 
Code §l92(c)(2)) and they have two previous l 

convictions or a combination of two convictions l 

for DWI (non-injury or injury offs) or reckless 
driving instead of a DWl non-injury off. (2) 
They commit a DWl non-injury or injury offense 
and have two or more previous DWl offs l (injury 
or non-injury or a combination thereof). (3) 
They accumulate a "driving record,,2 while 
operating a vehicle whe~ their license is either 
suspended or revoked; a declaration of "habitual 
offender status" on this basis "automatically" 
means that a person may be subject to the 
criminal sanctions noted below. 

• 
Term of License Rev While
 

Under Habitual Offender Status: None
 
Type of Criminal Offense if
 

Convicted on Charges of
 
Driving While on Habitual
 
Offender Status Hisd. Penal Code §17 and Veh~ Code §1460l.3(e)
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status: .
 

Imprisonment (Term):	 For "habi tl!al traffi c offender" status based on 
veh. homicide Or DWloffen~es: 180 dys3&4 
For "habitual traffic offender" status based on 
vehicle operation while susp/rev ~ after 
accumulating a "driving record": 1st off-30 
dysl&2; 2nd off-180 dys3&4 

Mandatory Mini~um Term of 
Imprisonment: None 

l w/ n 7 yrs 
2A "driving record" consists of anyone of the following: (1) Two or more convictions for 2 
point violations win 12 months; three or more convictions for 1 point violations win 12 months; 

• 
(3) three or more "reportable" accidents win 12 months; or (4) any combination of 
convictions/accidents which results in 3 points win 12 months. 
3lmprisonment is in the county jail. 
4This penalty is "consecutive" to any other sanction(s) imposed by law. See Veh. Code 
§14601 .3( e) (3). 
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STATE - California 

Other Criminal Actions Related to OWl: (continued) •'Fine ($ Range):	 For "habi tual traffi c offender" status based on 
veh. homicide or OWl offenses: $2,000 1 

For "habi tua1 traffi c offender" status based on 
vehicle operation while susp/rev and after 
accumulating a "driving record": ill 
off-$l,OOOl; 2nd off-$2,0001 

Mandatory Minimum Fine ($): None
 
Licensing Actions (Specify): None
 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on
 
. Persons Killed in Traffic
 

Accidents:
 
State Has Such a Law (Yes/No): Yes Govt. Code §27491.25
 
BAC Chemical Test Is Given to the
 

the Following Persons:
 
Driver: Yes
 
Vehicle Passengers: Yes
 
Pedestrian: Yes
 

Laws Establishing the Minimum Ages
 
Concerning Alcoholic Beverages:
 

Minimum Age (Years) Sale/Purchase: 21 Bus. & Prof. Code§§25658 & 25662 (Year
 
Eff: 1933)
 •

Minimum Age (Years) Possession:	 21 (Possession in a public place; exception, 
possession under 21 is legal if the minor is 
acting via a parent's order.) Bus. & Prof. Code 
§§25658 & 25662 

Minimum Age (Years) Consumption:	 21 (This applies only to consumption of alcohol 
on the premises of,licensed "on sale" 
establishments.) Bus. & Prof. Code §§25658 & 
25662 

Dram Shop Laws and Related Legal Actions: 
State Has a Dram Shop' Law (Yes/No):	 Yes The law is limited to the serving of 

alcoholic beverages to obviously intoxicated 
minors. Bus. & Prof. Code §§25602 & 25602.1 and 
Civil Code §1714 

"Dram Shop Law" Concept Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation) : No (Note: See Bus. & Prof. Code §25602(c) & 

25602.1, Civil Code §1714 and Cory v. Shier10h, 
629 P.2d 8,174 Cal. Rptr. 500 (1981).) 

•l See Footnote No.4 on p: 3-53. 
3 .:. 54 

10th Edition 

http:27491.25


STATE - California 

• Other State Laws Related To Alcohol Use: (continued) 

Dram Shop Actions-Social Hosts: No Bus. & Prof. Code §25602(c) & 25602.1, Civil 
Code §1714(c}, Cory v. Shierloh, 629 P.2d 8, 174 
Cal. Rptr. 500 (1981), Strang v. Cabrol, 691 
P.2d 1013 (Cal. 1984), and Zieff v. Weinstein, 
236 Cal.Rptr. 536 (Cal.App. 1 Dist. 1987) 

Other: None 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: "isd (Bus. & Prof. Code §25602)
 
Term of Imprisonment: Not more than 6110s (Bus. & Prof. Code §25617)
 
Fine ($ Range): Not more than $1,000 (Bus. & Prof. Code §25617)
 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes susp or rev 

Length of Term of License Withdrawal: Length of term not fixed 

• 
Criminal Actions Against Owners or
 

Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: "isd (Bus. & Prof. Code §2565B) 
Term of Imprisonment~ Not more than 6110s (Bus. & Prof. Code §25617) 
Fine ($ Range): Not more than $1,0001 (Bus. & Prof. Code §25617) 

Administrative Actions Against Owners of
 
Establishments That Serve Alcoholic'
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes susp or rev 

Length of Term License Withdrawal: Length of term not fixed 

'Anti-Happy Hour'Laws/Regulations: No 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:'
 

'Open Container Law (Yes/No): Yes Veh. Code §§23222, 23223, 23225 & 23226 

• 
Anti-Consumption Law (Yes/No): 'Yes (driver and passengers) Veh. Code §§23220 

& 23221 

I A defendant must pay either a m:nimum fine of at least $250 or, in lieu of such a fine, they 
must serve from 24 to 32 hours doing community service; see Bus. & Prof. Code §2565B(d}. 
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STATE: COLORADO
 
General Comments: See Colorado Revised Statutes .
 

Basis for a OWL Charge:• Standard OWL Offense: 

Illegal Per Se Law (BAC/BrAC Level): 
Presumption (BAC Level): 

Types of Drugs/Drugs and Alcohol: 

Other: 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law: 
Implied Consent Law: 

Arrest Required (Yes/No): 

•
 
Implied Consent Law Applies to
 

Drugs (Yes/No):
 
Refusal to Submit to Chemical Test
 

Admitted into Evidence:
 
Ot~er Information:
 

Under the influence of alcohol 
(§42-4-1202(1)(a))/Impaired by the consumption 
of alcohol (§42-4-1202(1)(b)) 
0.10 1 §42-4-1202(1.5)(a)
 
>0.05 (Driving while impaired) 0.10 (Driving
 
under the influence) §42-4-1202(1)(a) & (b)
 
(1) Any Drug or (2) a Combination of Alcohol and
 
Drugs2 (applies to both driving under the
 
influence and driving while impaired)
 
§§42-4-1202(1)(a) &42-4-1202(1)(b)
 
For Commercial Motor Vehicle Operators, see p.
 
3-61.
 

Yes §42-4-1202(2.5) 

No Only probable cause is required; an actual 
arrest is not necessary. §42-4-1202(3)(a)(II) & 
III 

Yes §42-4-1202(3)(a)(III) 

Yes (Criminal Cases) §42-4-1202(3)(e) 
A persons's blood may be taken from them by 
force if there is probable cause that they 
committed criminally negligent homicide with a 
motor vehicle, vehicle homicide, assault in the 
third degree with a motor vehicle or vehicle 
assault. §42-4-1202(3)(a)(IV) 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood: Yes (Ale. & Drugs) §42-4-1202(3)(a)(II) & (III) 
Urine: Yes (For Drugs only) §42-4-1202(3)(a)(III) 
Other: Saliva (For Drugs only) §42-4-1202(3)(a)(III) 

lThiS State's illegal per se law also makes it an offense to operate a motor vehicle with a 
breath alcohol concentration level of 0.10 or more. 

• ZA'-;-d--;:-ugllis defined as either a substance, that is intended to cure or prevent disease, listed 
in the U.S. Pharmacopoeia, or a controlled substance; see §§12-27-303(7) & (13) and 
42-4-1202( 1) (d). 
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STATE - Colorado 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): No
 

Anti-Plea Bargaining Statute (Yes/No): Yes l §42-4-1202(3.7)
 •
Pre~Sentencing Investigation La~ (PSI)
 

(Yes/No): Yes §42-4-1202(5)
 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminar~_~eath Test:
 
Criminal Sanctions (Fine/Jail): No
 

Administrative Licensi~g Action
 
(Susp/Rev~: No
 

O~h~r:	 None 

Refusal to Take Impl i ed Cons"ent 
Chemi cal Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

"(Susp/Rev):	 Rev 1 yr (Mandatory) §§42-2-122.1(1.5)(a)(II), 
42-2-122.1(5)(b)(III) and 42-4~1202(3)(d) 

"Note: If a person is also convicted of a OWl 
offense arising our of the same incident, the 
license revocation or suspension periods for 
refusal and conviction are not to run 
concurrently; see §§42-2-122.1(5)(c)(II) & 
42-4- 1202 (3) (d) . •

Other:	 None 

Sanctions Following a Conviction for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Months, Years
 
Etc.) :	 Driving under the influence/illeg~l per se, ~ 

Off (Misd)-5 dys to 1 yr; 1st Off -70 dys to 1 
yr; 2nd or subsequent off (w/n 5 yrs)-90 dys to 
1 yr; Driving while impaired (Misd)-lst Off-Z 
dys to 180 dys; 1st Off3-60 dys to 1 yr; ~ 
subsequent off (w/n 5 yrs)-45 dys to 1 yr 
§42-4-l202 Injury Related OWl Off (Vehicle 
Assult) (Class 5 Felony)-l to 4 yrs §§18-1-105 
& 18-3-205 

lOne may not plead guilty to non-alcohol or non-drug related traffic off if charged with OWl 
unless the prosecutor makes a good faith allegation that he/she could not establish a prima 
facie case on the original charge.
 
2But where there has been win 5 yrs a conviction for a driving while impaired off.
 
3But where there has been win 5 yrs a conviction for a driving while under the influence
 
off./Illegal per se.
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STATE - Colorado 

•
 Sanctions Following a Conviction for a OWl Offense: (continued)
 

Mandatory Minimum Term:	 Driving Under the Influence-1st off- 5 dys3; 
Illegal per se-lst off-5 dys; Driving under the 

1 " 
Influence/Illegal per se-1st off	 -70 dys (7 
dys4); Driving under the Influence/Illegal per .	 4
se-2nd or sub. off (w/n 5 yrs)-90 dys (7 dys ); 
Driving While Impaired-1st off-2 dys3; Driving 
While Impaired-1st off2-60 dys (6 dys4); Dr~~ing 
While Impaire-2nd or sub. off-45 dys (5 dys ) 
See Alcohol Treatment. 

Fine: 
Amount ($ Range):	 pri vi ng ...I!rJd eunL-in fl...@!J.£..e/tl1e.9£lL.QgLj!g, lit. 

Off-$300 to $1,000; 1st Off-r-$450 to $1,500; 2nd 
or subsequent off (w/n 5 yrs)- $500 to $1,500; 
Driving while impaired, 1st Off- $100 to $500; 
1st Off2-$450 to $1,200; 2nd or subsequent off 
(w/n 5 yrs)-$300 to $1,000 Injury Related OWl 
Qf~ (Vehicle Assult) (Class 5 Felony)-$l,OOO to 
$100,000 

Mandatory Minimum Fine" ($):	 None Note: Defendants are required to pay $65 
into a law enforcement assistance fund and $15 
into the county treasury; see §43-4-402 . 

• Other Penalties: 
Community Service: Driving under the influence/illegal per se, ~t 

Qff-48 to 96 hrs (48 hrs. mandatory); ~Off-56 

to 112 hrs (56 hrs mandatory); 2nd or subsequent 
off (w/n 5 yrs)-60 to 120 hrs (60 hrs 
mandatory), Driving While Impaired, 1st Off-24 
to 48 hrs (24 hrs mandatory), 2nd or subsequent 
off-48 to 96 hrs (48 hrs mandatory) §42-4-1202 

Restitution (eg, Victim's Fund):	 Yes A victims' compensation fund; see 
§24-4. 1-100. 1 et seq. Also, as a condition of 
probation for a OWl offense, a defendant shall 
be requried to make restitution; see 
§42-4-1202(4)(f). 

Other:	 Special Note: Persons assigned to community 
service must pay fee of no more than $40; This 

" is used to keep the community service self
supporting and to purchase insurance; see 
§42-4-1202(4)(g)(v). 

l Sut where there has been win 5 yrs a conviction for a driving while impaired off. 
2Sut where there has been win 5 yrs a	 conviction for a driving while under the influence 
off./Illegal per se. 
3There is no mandatory imprison~ent sanction if the defendant partic;pat~s in an alcohol 

•
 
education/treatment program; see §42-4-1202(4)(a)(I) & (b)(II).
 
4The mandatory imprisonment sanction is reduced to this number of days of confinement if the
 
defendant participates in an alcohol education/treatmen,t. program; see §42-4-l202(4)(a)(II) &
 

(III) . 
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STATE - Colorado 

Sanctions Following a Conviction	 for a OWl Offense: (continued) 

Administrative Licensing Actions:
 
Pre-OWl Conviction Licensing Action:
 •

Administrative Per Se Law:	 Yes 0.10 (BAC/BrAC; the standard is the same as 
for illegal per se.) 1st Violation-Rev 3 DOS 

(mandatory); 2nd & Subeguent Violations-Rev 1 yr 
(mandatory) §§42-2-122. 1(1.5)(a)(I) and 
42-2-122.1(5)(b)(I) & (III) Note: If the 
person is also convicted of a OWl offense, the 
licensing actions for the admin. per se 
violation and for the OWl conviction shall run 
concurrently and the total revocation period 
shall not exceed the longer of the two (2) 
periods; see §§42-2-122(4) and 
42-2-122.1(5)(c)(I). 

Other:	 None 

Post	 Q~I~~~LLQrr Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev):	 Driving while under the influence and illegal 
~, 1st off - Sus~/Rev; Oriving while 
impaired - Susp/Rev l& Injury Related OWl Off 
(Vehicle Assult) - Rev 

Term of License Withdrawal 
(Days, Months, Years, etc.): Driving while under the influence and il~ 

~, 1st off-Susp l Not less than 1 ~r; 
lDriving while impaired, 1st off-l yr , ,3,4&5 

§§42-2-122, 42-2-123(8.5) & 42-2-124 ~ •
Related OWl Off (Vehicle Assult) - 1 yr 
§§42-2-122(1)(a) & 42-2-124 

lFor driving ~hile under the i~fluence, 12 points and, for driving while impaired conviction, 
eight (8) points are placed on driver's record; generally the accumulation of either 12 points 
in 12 mos or 18 points in 24 mos results in litense susp for not more than 1 yr (or for not 
less th~n 1 yr for 1st driving while under the influence offenses) but a 
~robationary-restricted license may be issued; see §§42-2-123(1)(a), (5) & (11) and 42-2-124(1). 

A conviction for either an impaired, under the influence, or illegal per se off where there 
has been a previous alcohol driving off conviction of any type within a 5-yr period -- Rev 
(42-2-122(1)(g) and 42-2-124(2)); A conviction for either an impaired, under the influence of 
illegal per se influence or illegal per se off where there has been two previous alcohol 
driving off convictions of any type -- Rev §42-2-122(1)(i)) 
3Special Note: If the first offender is a minor, a person under 21 yrs of age (see § 
2-4-402(b)), their license must be revoked for a 1 yr period. See §§42-2-l22(g) and 
42-2-124(2). 
4A conviction for either an impaired, under the influence, or illegal per se off whe~e there' 
has been a previous alcohol driving off convictions of any type within a 5-yr period -~ 

Revocation for 1 yr; A conviction for either an impaired, under the influence of illegal per'se 
influence or illegal per se off where there has been two previous alcohol dri~ing off 
convictions of any ty~e -- Re~ocation for an indef~nite period.
 
SA person convicted of operating a vehicle while under the influence of ~ controlled substance
 
must have their license revoked for a mandatory ~eriod of ~ne (1) year for a 1st off; see
 
§§42-2-122(1)(b) & 42-2-124.
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STATE - Colorado 

Sanctions Following a Conviction for a DWI Offense:
• (continued)
 

Mandatory Minimum Term of 
Wi thdrawal :	 Dri~ while under the influence and i~_ 

~. 1st off _None l ; Driving while impaired, 
1st off - None; See Footnotes 2 and 3 below. 
Injury Related DWI Off (Veh. Assault)-l yr 

Other: 
Rehabilitation: 

Alcohol Education: Yes §42-4-1202(4) 
Alcohol Treatment: Yes §42-4-1202(4) 
Alcohol Education/ 

Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): 

• 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: No 
Terms Upon Which Vehicle 

Will Be Released: 
Other: 

Miscellaneous Sanctions 
Not Included Elsewhere: None 

Other Criminal Actions Related	 to DWI: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: Yes Felony §§lB-3-106 & 42-4-1201 

lA probationary-restricted license may be issued for reasons of employment/alcohol education, 
et al; see §42-2-123(11) & (13) 
2Special Note: If the first offender is a minor, a person under 21 yrs of age (see 
§2-4-402(b)), their license must be revoked for a yr period. See §§42-2-122(i)(j) and 
42-2-124(2). 
3A conviction for either an impaired, under the influence, or illegal per se off where there 
has been a previous alcohol driving off conviction of any type win a 5-yr period - 1 yr; A 
conviction for either an impaired, under the influence of illegal per se influence or illegal 
per se off where there has been two previous alcohol driving off convictions of any type - 2 yrs 

OWl Offenses and Cam-ercial MOtor Vehicles (CHV)/ConRercial Driver's Licenses (COL): A 
person's privilege (i.e., their CDL) to operate a CMV is cancelled/revoked for 1 yr. (mand.) (3 
yrs,(mand.) if transporti'ng hazardous materials) if, while driving a CMV, they (1) have a 
BAc/BrAC level of 0.04 or more, (2) are under the influence of a controlled substance or (3) 

ref~se to submit to a chemical test for alcohol concentration, For a either (1) a subsequent 
violation or (2) a combination ~f two or more v~olations of either driving while under the 
influence of alcohol or of any of the above listed items, the CDL is cancelled/revoked for life 

• 
(10 yrs.maridatory). (Note: For 1st offs., the above licensing sanctions may apply to the 
regular license as well.) In addition, a person who has any alcohol in their system is placed 
"out-of-service" for 24 hours. See §§42-2-122, 42-2-122.1(1.5)(a)(III), (5)(b)(III), 
(5)(b)(IV) & (5)(b)(V), 42-2-502(2) & (6) and 42-2-505(B). Eff: 4/1/92. 
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STATE - Colorado 

Other Criminal Actions Related to OWl: (continued) 

Sanct ions:
 
Criminal Sanction:
 • 

Imprisonment (Term): 2--4 yrs
 
Mandatory Minimum Term: None
 
Fine ($ Range): None
 
Mandatory Minimum Fine: None
 

Administrative Licensing Action:
 
Licensing Authorized and
 

Type of Action: Rev
 
Length of Term of
 

Licensing Withdrawal: 1 yr
 
Mandatory Action--Minimum
 

Length of License
 
Withdrawal: 1 yr
 

Other:	 None 

Driving While License Suspended or Revoked 
Where the Basis Was a OWl Offense: 

Sanction: 
Criminal: 

Imprisonment (Term): Hisd. 1st off-3D dys to 1 yr; 2nd and 
subsequent offs-90 dys to 2 yrs §42-2-130(f) 

Mandatory Minimum Term 
of Imprisonment: ls~f-30 dys; 2nd and subsequent offs-90 dys 

§42-2-130(f) 
Fine ($ Range): 1st off-$500 to $1,000; 2nd and subsequent •

offs-$500 to $3,000 §42-2-130(f) 
Mandatory Minimum Fine: None 

Administrative Licensing Actions:
 
T,ype of Licensing Action
 

(Susp/Rev) :	 For a 2nd or subsequent offense win 5 yrs, the 
driver is not "eligible" for driving 
privileges. §42-2-130(g) 

Length of Term of License
 
Withdrawal Action: 4 yrs §42-2-130(g)
 

Mandatory Term of License
 
Withdrawal Action: 4 yrs §42-2-130(g)
 

Habitual Offender Laws: 
State Has Such Law (Yes/No): Yes §42-2-201 
Grounds for Being Declared an 

Habitual Offender:	 3 or more serious offs in 7 yrs, or 10 or more 
convictions for offs of 4 points or more within 
5 yrs, or 18 or more convictions of 3 points or 
less within 5 yrs. §42-2-2-20 
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STATE - Colorado 

Other Criminal Actions Related to OWl: (continued) 

Term of License Rev While• Under Habitual Offender Status: Rev for 5 yrs §42-2~205 

Type of Criminal Offense if 
Convicted on Charges of 
Driving While on Habitual 
Offender Status Felony §42-2-206 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): 1-2 yrs 
Mandatory Minimum Term of 

Imprisonment: None 
Fine ($ Range): None 
Mandatory Minimum Fine ($): N/A 
Licensing Actions (Specify): None 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No):	 Yes §42-4-1211 

•
 
BAC Chemical Test ,Is Given to the"
 

the Following Persons: 
Driver: Yes 
Vehicle Passengers: No 
Pedestrian:	 Yes (15 years of age or older) 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 21 §§12-46-112 & 12-47-128 (Year' Eff: 1987) 
Minimum Age (Years) Possession: 21 (Applies to possession' in public places and 

motor vehs.) (There is an exemption for 
possession on private property with parental 
consent or for religious purposes.) 
§§12-46-112, 12-47-128 & 18-13-122 1 

Minimum Age (Years) Consumption:	 21 §18-13-122 1 (There is an exemption for 
consumption on private propeTty with parental 
consent or for religious purposes.) 

• l This section is repealed on 7/1/93; see §18-13-122(15). 
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STATE - Colorado 

Other State Laws Related To Alcohol Use: (continued) 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 

"Dram Shop Law" Concept Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court ~f Re~ord in the State (Case 
Citation): 

Dram	 Shop Actions-Social Hosts: 

Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type	 of Criminal Action: 

Term	 of Imprisonment: 
Fine	 ($ Range): 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 

Term	 of Imprisonment: 
Fine	 ($ Range): 

•Yes	 §§12-46-112.5, 12~47-128.5 & 13-21-103 
(Note: Damage awards are limited to $150,000.) 

Note: Dram shop case law (e.g., Kerby v. 
Flamingo Club, Inc., 532 P.2d 975 (1974)) may 
have been abrogated by legislation; see., 
§§12-46-112.5 & 12-47-125.5. 
Yes §§12-46-112.5 & 12-47-128.5 (Limited to 
the actions of those under the legal drinking 
ages.) ~Note: Damage awards. are limited to 
$150,000.) 
None 

Class 2 Hisd 1 (Alcoholic Beverages); Hisd2 

(Fermented Malt Beverages) 
Cl. 2 Misd-3-12 .as; Hisd-Not more than 1 yr 
Cl. 2 Misd-$250 to $1,000; Misd-Not more than 
$300 • 
Yes Susp or Rev3 See Special Note on p. 3-65. 
Susp.-Not more than 6 mos4 Rev.-Period not 
specified in the statutes 

Class 2 Hisd 1 (Alcoholic Beverages); Hisd2 

(Fermented Malt Beverages) 
Cl. 2 Misd-3-12 mas; Hisd-Not more than 1 yr 
Cl. 2 Misd-$250 to $1,000; Misd-Not more than 
$300 

lFor alcoholic beverages (except for fermented malt beverages of 3.2% alcohol), see 
~§12-47-128(1)(a) & 12-47-130. For a Class 2 Misd, see §18-1-106. 

For fermented malt beverages from 0.05% to 3.2% alcohol, see §§12-46-103(1.5), 
12-46-112 ( 1)( b) ( I) & 12-46-114( 1) . 
3See Footnote No.1 on p. 3-65. 
4See Footnote No.2 on p. 3-65. •
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STATE - Colorado 

•
 

•
 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

Laws Prohibiting (I) the Possession of 
Open Containers of 'Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-~onsumption Law (Yes/No): 

Other State Laws Related To Alcohol Use: (continued) 

Yes Susp 
Susp.-Not 
specified 

No 

No 

or Rev l See the Special Note below. 
more than 6 mos. Z; Rev.-Period not 
in the statutes. 

Yes - driver and passengers §12-47-128(1)(h) 
(Note: The law states that "it is unlawful for 
any person: to consume malt, wines, or spiritous 
liquor in a public place"; licensed premises are 
excepted.) 

I For alcoholic beverages (except fermented malt beverages from 0.05% to 3.2% alcohol), see
 
§12-47-110. For fermented malt beverages of 3:2% alcohol, see §§12-46-103(1 .5). 12-46-107 &
 
12-46-114(1).
 
2Summary suspension is allowed for not more than 15 days. See §§12-46-107(3) & 12-47-110(2).
 

• 
Special Note: If lieu of license suspension, the licensee may be allowed to pay an· 
administrative fine. The fine shall be 20% of the estimated gross revenues of the sale of 
either alcoholic beverages or fermented malt beverages over the period of the proposed 
suspension. However, such a fine must be at least $200 but cannot be more than $5,000. See 
§§12-46-107(5)(a) & 12-47-(3)(b). 
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STATE - Connecticut 

Adjudication of 0\011 Cha[g~: (continued) 

Pre-Sentencing Investigation Law (PSI)
 
(Yes/No) :
 • 

SanctiOns for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a PreliminarySreath Test:
 
Criminal Sanctions (FinelJail): N/A
 
Administrative Licensing Action
 

(Susp/Rev): N/A
 
Other: N/A
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev) :	 1st refusal - susp for 6 mos:~g~J:efusal-Susp 

for 1 yr2; Subsequent refusal-Susp for 2 yrs3 ; 
(These suspensions are mandatory) §14-227b(h) 
Under §54-56g(b), a person's participation in an 
ale. or treatment program does not effect the 
mand. lie. susp. 

Othe r:	 Special Note: If a driver has a SAC level 0.10 
or more or refuses to submit to the chemical 
test, the pol~ce dept. must temporarily re~ the 
license for 24 hrs. See §§14-227a(F) & 
14-227b(c). • 

Sanctions Following a Conviction	 for a 0\011 Offense: 

Criminal Sanctions: 
Imprisonment:	 Under the InfluencelIlle~al .per se: l~.LQif-Not 

more than 6 -as; 2nd Off -Not more than 1 yr; 
3rd Off4-Not more than 2 yrs; 4th or sub off 4 

-Not more than 3 yrs §14-227a(h) Oriving \oIhile 
Impaired (Infraction)-None Veh Assault-Cl D 
felony Not more than 5 yrs §53a-60d 

Mandatory Minimum Term:	 1st Off-48 can. hrs; 2nd off-10 can. dys; 3rd 
off-120 can. dys; 4th and subsequent offs-l yr 

lA court may but is not required to conduct a pre-sentence investigation. The law is silent as 
to whether "al cohol screeni ng" has to be given to persons convi cte.d of a drunk dri vi n9 
offense. See §54-91g. 
2This l-yr susp would also apply to a 1st refusal where there has been a previous DWI off 
conviction.
 
3Thi s 3-yr susp waul d al so appl y to a 2nd refusal where there has been a previ ous 0.1011 off
 
conviction.
 
4w/ n5 yrs
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STATE - Connecticut 

• Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Fine: 
Amount ($ Range): Under the Influence/Illegal per se: ~Off

$500-1,000; 2nd Off (w/n 5 yrs)- $500-2,000; 3rd 
Off (w/n 5 yrs) - $1.000-4.000; 4th or 
subsequent off (w/n 5 yrs) - $2.000-8.000 
§14-227a(h). Driving WhilLlmPjlired (InfractiOn) 
- Fine schedule determined by the Courts (See 
§51-164m.) Veh Assault - Cl o felony-Not more 
than $5,000 

Mandatory Minimum Fine ($): None 

Other Penalties: 
Community Service: Under the Influence/Illegal per se: 1st Off 

·100 hrs in lieu of the 48 con. hrs. of mandatory 
imprisonment (For the alternative, the entire 
jail sentence is suspended and the required 
community service is to be performed as a part 
of probation.) 

• 
Restitution (eg Victim's Fund) Yes Criminal injuries compensation fund 

§§54-209 & 54-215 
Other: None 

Administrative Licensing Actions:
 
Pre-DWI Conviction Licensing Action:
 

Administrative Per Se Law:	 Yes-O.10 (SAC=Same standard as for illegal per 
se. §14-227b(c)) 1st action-susp.-90 dys 
(mand.); 2nd action-susp.-l yr·(mand.); sub. 
action-susp. 2 yrs (mand.) §14-227b(b) & (h) 
Under §54-56g(b), a person's participation in an 
alc. or treatment program does not effect the 
mand. lic. susp. 

Other:	 Under §14-111(a), a person's license may be susp 
for any cause the licensing agency "deems 
sufficient". Such action may be taken with or 
without a preliminary hearing. The law does not 
specify he length of this susp.1 

lSpecial Note: The police may take and hold a driver's license for 24 hrs if the driver has a 
SAC level of 0.10 or more; see §14-227a(b) 
OWl Offenses and Commercial "ator Vehicles (CHV)/Commercial Driver's license (COL): A person 
is "disqualified" from operating	 a CMV for 1 yr (mand.) (3 yrs mand. if transporti.ng hazardous 
materials) if, while operating CMV, they (1) have a SAC level of 0.10 or more (Standard: 
Percent of alcohol by weight in the blood), (2) are convicted of driving while under the 
influence of intoxicating liquor	 or drugs or (3) refuse to submit to a chemical test for 
alcohol concentration. The "disqualification" if for life if the person is convicted of two 
offenses of operating a CMV for ~ second or subsequent time while under the influence of 

• alcohol or drugs. There is also a lifetime "disqualification" for life for a second or 
subsequent refusal or test fail~re (SAC at or above 0.10) or a combination of two or more of 
these actions. For a second DWI	 conviction, test refusal or test failure, the lifetime 
"disqualification" may be reduced to 10 yrs (mand.) if certain conditions are satisfied. See 
§§14-1(a)(11), (16) & (18) and §14-44k. 
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STATE - Connecticut 

Sanctions Following a Conviction for a OWl Offense: 
(-GL-)(-GL-) 

Post OWl Conviction Licensing Action: •
Type of Licensing Action 

(Susp/Re v) : 

Term of License Withdrawal 
(Days, .Months, Years, etc ..): 

Mandatory Minimum Term of 
Withdrawal: 

Other: 
Rehabi 1i tat ion: 

Alcohol Education: 
Alcohol Treatment: 

Alcohol Education/ 
Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authori ty: 
Terms Upon Which Vehicle 

Will Be Released: 
.Othe r: 

,Miscellaneous ·Sanctions 
Not Included Elsewhere: 

Under the Influence/Illegal per se: Fo~
 

2nd and 3rd offs -Susp; 4th or subsequent off 

Rev §14-227a(h); Driving While Impaired 
None; Veh Assault, OWl off - Susp See Footnote
 
No.2 below.
 

Under the InfluencelIllegal per s~ 1st off - 1
 
yr; 2nd off - 2 yrs.; 3rd off.- 3 yrs; ~th or
 
subsequent off - Pennanently; Driving While
 
Impaired - None; Veh Assault, OWl off - 1 yr
 

Under the Influence/Illegal per se: ~~f - 1 
1 1 1yr ; 2nd off - 2 yrs ; 3rd -2ii - 3 yrs ; 4th or 

subsequent off - Penaanentlyl; Driving Whi~ 
Impaired - None; Veh Assault, OWl off - 1 yr 

Yes - For all OWl criminal offs §14-227a(k) 
Yes - For all OWl criminal offs §14-227a(k) 
Note: Persons charged with a 1st DWI offense 
(any type) may be allowed to participate in an 
accelerated pre-trial rehabilitation/alcohol 
education program. If a defendant 
satisfactorily completes this program, the court • 
may dismiss the drunk driving charges. See 
§§54-56e & 54-56g. 

None 

None 

None 

l Note : The law does not specificaf1y prohibit a court from reducing these susp periods. 
2Under §14-227a(j), a person under 18 years old, who is convicted of any OWl offense, has their 
license suspended either until they are 18 or for the normal suspension period for the offense 
convicted of wrich .ever is the longer suspension. period. In addition, persons under. 18 could 
also have their dr(ver's license revoked under §14-38 for a drunk driving offense conviction. 
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STATE - Connecticut 

• Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: 

Sanctions: 
Crimi nal Sanction: 

Impri sonment (Term): 
Mandatory Minimum Term: 
Fine ($ Range): 
Mandatory Minimum Fine: 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: 
Length of Term of 

Licensing Withdrawal: 
Mandatory Action--Minimum 

Length of License 
Wi thdrawal : 

Other: 

• Driving While License Suspended or Revoked 
Where the Basis Was a OWl Offense: 

Sanction: 
Crimi nal : 

Imprisonment (Term): 
Mandatory Minimum Term 

of Imprisonment: 
Fine ($ Range): 
Mandatory Minimum Fine: 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev) : 

Length of Term of License 
Withdrawal Action: 

Mandatory Term of License 
Withdrawal Action: 

Yes-Cl C felonyl (A person is guilty of 
manslaughter with a motor ~ehicle when, while 
operating a motor vehicle under the influence of 
intoxicating liquor or any drug or both, they 
cause the death of another person.) §53a-56b 

1 to 10 yrs §§53a-35a & 53a-56b 
None 
Not more than $5,000 §§53a-41 & 53a-56b 
None 

Susp §53a-56b 

1 yr 

None 
None 

Not more than 1 yr §14-215(c) 

30 con. dys §14-215(c) 
$500-$1 ,000 §14-215(c) 
None 

1st off - Susp; Subsequent offs - Susp 
§14-111 (b) 

1st off - Not less than 1 yr; Subsequent offs 
Not less than 5 yrs §14-111(b) 

Licensing action appears to be mandatory. 
However, the licensing agency may have some 
authority to modify or cancel a suspension or 
revocation; see §14-111(k). 

• lUnder §53a-57, it is Class 0 Felony to cause the death of another person while operating a 
motor vehicle with criminal negligence; the sanctions for this offense are as follow~: Jail-l 
to 5 yrs (§53a-35a); fine-not more than $5,000 (§53-41). 
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STATE - Connecticut 

Other Criminal Actions Related to DWI: (continued) 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 •
Grounds for Being Declared an
 

Habitual Offender:
 
Term of .License Rev While
 

Under Habitual Offender Status:
 
Type of Criminal Offense if
 

Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): 
Mandatory Minimum Term of 

Imprisonment:
 
Fine ($ Range):
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Sped ry):
 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): Yes §14-227c 
BAC Chemical Test Is Given to the •

the Following Persons:
 
Driver: Yes
 
Vehicle Passengers: No.
 
Pedestrian: Yes
 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages:
 

Minimum Age (Years) Sale/Purchase: 21 §§30-86 &30-1(20) . (Yr Eff: 1985)
 
Minimum Age (Years) Possession: 21 §30-89(b) (Note: Applies only to
 

possession in a public place. 'Exceptions: 
Employment or under an order of a physical or 
while accompanied by a parent/guardian who is 
over 21 years of age.) 

Minimum Age (Years) Consumption: None 

Dram Shop Laws and Related Legal Actions:
 
State Has a Dram Shop Law (Yes/No): Yes §~0-102 (Note: Damages are limited to
 

$50,000. 1)
 

lStatutory.limits on damages were held to be constitutional; see Sanders v. Officer's Club of 
Connecticut, 493 A.2d 184 (Conn. 1985). •3 - 72 
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STATE - Connecticut 

• Other State Laws Related To Alcohol Use: (continued) 

. "Dram Shop Law" Concept Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation) : Yes-Li~ited In situations where there has been 

wanton and reckless misconduct in either the 
selling or furnishing of alcoholic beverages, a 
common law negligence action can be maintained; 
see Kowal v. Hofler, 436 A.2d 1 (Conn. 19BO), 
and Boehm v. Hish, 517 A.2d 624 (Conn. 1986). 

Dram Shop Actions-Social Hosts:	 Yes Kly v. Murphy, 540 A.2d 54 (Conn. 1988) 
This case applied to the actions of ~n 

intoxicated minor guest. See the above cases 
where there has been wanton and reckless 
misconduct in the furnishing of alcoholic 
beverages. 

Other:	 None 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

• 
Type of Criminal Action: Hisd §30-86 
Term of Imprisonment: Not more than 1 yr §30-l13 
Fine ($ Range): Not more than $1,000 §30-l13 

Administrative Actions Against Owners	 of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes Susp or rev §30-55 

Length of Term of License Withdrawal: Not stated in the statute 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoh~lic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: Hisd §30-86 
Term of Imprisonment: Not more than 1 yr §30-113 1 

Fine ($ Range): Not more than $1,000 §30-113 

Administrative Actions Against Owners of
 
Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes Susp of rev §30-55 

•	 
Length of Term License Withdrawal: Unspecified 

lSpecial Note: Any person, except a parent, guardian or physician who gives/delivers liquors 
to·a m~nor, shall be fined not more than $1,500 or imprisoned not more than 18 months, or both; 
see §30-86. 
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STATE - Connecticut 

Other State Laws Related To Alcohol Use: (continued) 

Anti-Happy Hour Laws/Regualtions: No 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): No 

Anti-Consumption Law (Yes/No): No 

•
 

•
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STATE: DELAWARE
 
General Comments: See Delaware Code Annotated.
 

•
 
Basis for a OWl Charge:
 

Standard OWl Offense:
 
Illegal Per Se Law (BAC Level):
 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol: 

Other: 

Chemical Breath Tests for BAC Level: 
Preliminary Breath Test Law: 
Implied Consent Law: 

Arrest Required (Yes/No): 
Implied Consent Law Applies to 

Drugs (Yes/No): 
Refusal to Submit to Chemical Test 

Admitted into Evidence: 
Other Information: 

• 

Under the influence of alcohol 21 §4177(a) 
0.101 21 §4177(b) 
None 
Under the influence of (1 ) Any Drug or (2)a 
Combination of Alcohol and a Drug 21 §4177(a) 
A BAC of 0.10 1 is prima facie evidence that a 
person .was under the i nfl uence of i ntoxi cati n9 
liquor. 11 §3505 
For Comm. Motor Vehicle operators~ see below. 

Yes 21 §2741 

Probably not 21 §§2740 and 2742(e) 

Yes 21 §2740 

Yes (Criminal & Civil Cases) 21 §2749 
A person may be required to submit to a chemical 
test if there is probable cause of a OWl 
offense. However, if a person is informed of 
their statutory right to refuse to submit to a 
test and they exercise this right, a test cannot 
be administered by involuntary means. See 21 
§§2740, 2741(b) & 2742(a), McCann v. State, 588 
A.2d 1100 (Del. 1991), and Seth v. State, 592 
A.2d 436 (Del. 1991). 

lStandard: Percent of alcohol by weight in the blood; see 11 §3505 & 21 §4177(b). 

OWl Offenses and Commercial Hator Vehicles (CMV)/Commercial Driver's licenses (COL): A person 
is "disqualified" from operating a CMV for not less than 1 yr. (lyr mand.) (3 yrs (mand.) if 
transporting hazardous materials) if, while driving a CMV, they (1) have a BAC/BrAC level of 
0.04 or more, (2) are under the influence of alcohol, a controlled substance or any drug or (3) 
refuse to submit to a chemical test for an alcohol concentration. Note: The disqualification 
provision, 21 §2612(a)(5), only applies to a refusal to submit to a test to determine an 
alcohol concentration; however, the CMV implied consent provision, 21 §2614, applies to tests 
for either an alcohol concentration or drugs. For either (1) a subsequent violation or (2) a 
combination of two or more violations of any of the above listed items, the "disqualification" 
is for life. In addition, a CMV operator who has any measurable amount of alcohol (defined as 
having BAC/BrAC of 0.02 but less than 0.04) in their system must be placed "out-of-service" for 
24 hours. A CMV operator is also subject to the following criminal sanctions for violating 
driving while in violation of either the "disqualification" or "any measurable amount" 

•
 
provisions of the CMV/CDL statute: 1st off: Fine-$200 to $2,500; subsequent offense:
 
Fine-$500 to $5,000, jail-not more than 90 days. See 21 §§2603(b), (f), (h), (i) & (r),
 
2612(a), 2613(a) &(b), 2614(a) & (b) and 2622.
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STATE - Delaware 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood:	 Yes 21 §2740 •
Urine:	 Yes 21 §2740 
Other:	 None 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No):· No
 
Anti-Plea Bargaining Statute (Yes/No): No
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No): No 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail): None
 
Administrative Licensing .Action
 

(Susp/Rev):	 None 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev) :	 1st Refusal - Rev 1 yr (90 dys/6 mos mand. l ); 
2nd Refusa1 2 (win 5 yrs) - Rev - 18 mas (Mand 3); 
3rd and subsequent Refusal s2 (.w/n 5. yrs) - Rev  •24 IIIOS (Hand 3)
 
See Vehicle Impoundment/Confiscation on p. 3-79.
 

Sanctions Following a Conviction	 for a DWI Offense: 

Criminal Sanctions: 
Imprisonment:	 Unclassified Misd. (11 §4202(c) 1st Off - 60 

dys-6 IIIOS; 2nd or subsequent off (w/n 5 yrs) 
60 dys-18 IIIOS 21 §4177(d) 

lConnent: A person, who for the 1st time refuses to submit to a chemical test and who is also 
eligible and accepted into a 1st OWl probation before judgment program under 21 §4177B, may be 
issued a conditional license under 21 §4177E. However, there appears to be a conflict in the 
law as to how long a person's driving privileges must be denied before a conditional license 
can be issued. Under 21 §2743(e), the denial period must be 6 mos. However, under 21 
~4177(a), the denial period is only 90 dys. 

For the purpose of license sanction enhancement for refusing to submit to a chemical test, a 
~rior OWl offense is considered the same as a prior refusal; see 21 §2742(b). 

For 2nd and 3rd refusals, the driver would probably not be eligible for a conditional hardship 
license. 21 §§2741, 2742, 2743 & 4177E Special Note: Under 21 §4177E, a person is eligible 
to receive a conditional license based on (1) extreme hardship, (2) not having a conditional 
license win the preceding 12 mos, (3) not having a prior license revocation and (4) having met 
all of the requirements of 21 §§2743 &4177C including any mandatory.license revocation period. 
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STATE - Delaware 

Sanctions Following a Conviction for a DWI Offense:

• (continued) 

Imprisonment: (continued) 

Mandatory Minimum Term: 

Fine: 
Amount ($ Range): 

• Mandatory Minimum Fine ($): 

Other Penalties: 
Community Service: 
Restitution (eg Victim's Fund) 

Other: 

~_~ssault-A DWI related injury where there has 
been (1) negligent driving (C1 B misd)-Not more 
than 6 mas 11 §§628 & 4206; Criminally 
Negligent Driving (Cl A misd)-Not more than 2 
yrs 11 §§629 &4206 
Comment: The above minimum incarceration 
periods for a DWI offense conviction under 21 
§4177(a) & (b) may not be mandatory. Under 21 
§4177(e), the court, in lieu of any penalty, may 
order the defendant only to operate vehicles 
equipped with an "ignition interlock" device. 
Special Note: The above provision as well as 
"house arrest" (see misc. sanctions onp. 3-79) 
may be possible in lieu of incarceration despite 
the fact that, under 21 §4177(g), a person 
convicted of a second o~ subsequent DWI off may 
not receive a suspended sentence. 

1~J__ Off-$230-l,150; 2nd_or subse~t off (win 5 
yrs)-$575-2,300 21 §4177(d); Veh Assault,A DWI 
related injury where there has been (1) 
Negligent driving (C1 B misd)-Not more than 
$1,500 11 §4206; (2) Criminally Negligent 
Driving (Cl A Misd)-Not more than $2,300 11 
§4206 
None 

None 
Yes (1) The court may order the defendant to 
pay compensation to a victim. 11 §4204(c)(9) 
(2) Also, a victim of a DWI offense is eligible 
for compensation from the State's Violent Crime 
Compensation Board. See 11 §9002(3). 
Assessment. An additional amount equal to 15% 
of any fine (whether the fine is suspended or 
not) is assessed against the defendant. The 
assessment is deposited in the Victim 
compensation fund. 11 §9012 
Ignition Interlock. l In addition to any other 
sanction or in lieu of just a fine for a 2nd or 
sub. DWI offense conviction, the court may order 
that the defendant only operate motor vehicles 
that are equipped with an "ignition interlock" 
device. This requirement must remain in effect 
for not less than 1 yr. 21 §§4177(e) & 4177F 

• lSpecial Note: . The provisions of the ignition interlock law do not become effective statewide 
until the first February 1· after the Division of Motor Vehicles has completed a 'six month pilot 
program in one county. See §7 of Public Law 437 of 1990. 
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STATE - Delaware 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Administrative Licensing Actions: •Pre-OWl Conviction Licensing Action: 
Administrative Per Se Law:	 Yes Based on probable cause of OWl. 1st off

Rev - 31110s (mand); 2nd .Qf.fl_ Rev - 1 yr 
(mand); 3rd or subsequent offs- Rev - 18 mas 
(~and) 1 21 §§2742 and 2743). 

Other:	 Under 21 §§2733(a)(I)& (el, a person's license 
may be susp for not more than 1 yr if they have 
"commi tted" (but have not necessari 1y been 
convicted of) an off that usually requires 

.license rev (e.g., OWl). Such action may be 
taken without a preliminary hearing. 

Post OWl Conviction Licensing Action: 
Typ~ of Licensing Action 

(Susp/Rev) :	 1st Off-Rev; 2nd Off (w/n 5 yrs)-Rev; 3rd or 
subsequent off (w/n 5yrs)."Rev 21 §4177A; Veh 
Assault-A OWl related injury where there has 
been (1) negligent driving-Rev; (2) Criminally 
negligent driving-Rev See the Special Note 
below. 

Term of License Withdrawal 
(Days, Months, Years, etc.):	 1st Off-l yr; 2nd Off (w/n 5 yrs)-l yr; 3rd or 

subsequent off (w/n 5 yrs)-18 80S; Veh Assault, 
A OWl related injury where there has been (1) 
negligent driving-1 yr; (2) Criminally negligent 
driving-2 yrs • 

Mandatory Minimum Term of 
Withdrawal:	 1st Off-90 dys2 A conditional license3 may be 

issued after the first 90 dys of the rev period 
21 &&4177B & 4177C; 2nd and subsequent offs - 6 
mosTg2 A person may be permitted to apply for a 
driver's license after 6 mos provided they have 
satisfactorily completed an alcohol or drug 
instruction or rehabilitation program 21 
§§4177C(b) & 41770 

12nd, 3rd, and subsequent offs	 include implied consent violations as well as OWl offs and are 
those occuring within five yrs	 of a first offs. 
2This minimum. license revocation	 period for a OWl offense conviction under 21 §4177(a) & (b) 
may not be mandatory. Under 21 §4177(e), the court, in lieu of any penalty, may order the 
defendant only to operate vehicles equipped with an "ignition interlock" device. This 
requirement must remain in effect for not less than 1 yr. 
3See the Special Note in Footnote No.2 on p. 3-76 concerning the eligibility requirements for 
a conditional license. 
Special Note: For persons under 18. years old, license suspension/revocation until they are 21 
(6 mos mand.). After the mandatory period, a restricted license may be issued provided (1) 
there is a "critical need" for such a license and (2) the. minor is attending an alcohol 
program. See 1 §302(2) & (12) and 10 §§927(a)(6) & 937(f). Also., under 21 §2707(b)(lO), the 
licensing agency is not supposed to issue a l.icense for either 2 yrs or until the person is 18 
whichever is longer to anyone under 21 who has been convicted of either a OWl or any drug 
offense; the minimum period of 2 yrs appears to be mand. •
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STATE - Del aware 

• Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Other: 
Rehabilitation: 

Alcohol Education:	 For any OWl off-Course of instructio~ and 
rehabilitation required for convicted persons 
prior to having their licenses/driving 
privileges reinstated l . 

Alcohol Treatment: 
Alcohol Education/ 

Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe) : 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: -No 

Terms Upo~ Which Vehicle 
Will Be Released: 

• 
Other: Note: Impoundment of a vehicle or surrender of 

license plates/registration (for 90 dys for a 
l~t off and 1 yr for a sub off), is authorized if 
the vehicle operator was operating his/her 
vehicle while they were under ficense susp or 
rev for a OWl off., implied consent refusal or 
other situations which require mandatory license 
revocation. See 21 §2756. 

Miscellaneous Sanctions 
Not Included Elsewhere:	 It appears that "house arrest" may be used as an 

alternative to imprisonment. See 11 §§4332, 
4347(j), 4391 et seq. See especially 11 
§4392(c). 

Other Criminal Actions Related	 to DWI: ' 

Homicide by Vehicle: 
State Has Such Law/Type of Offense:	 Yes2 1st degree (death caused by criminally 

negl'igent driving while OWl) [1'[ felony 11 
§630A; 2nd degree (death caused by (1) 
criminally negligent driving or (2) negligent 
driving while OWl) [1 r felony 11 §630 

lSubsequent offs within 5 yrs of a first - "Ordered to complete a program of education or 
rehabilitation which may include in-patient treatment followed by such other programs as 
established by training facility" for a time not to ex~eed 15 mos and pay a fe.,e not to exceed 

• 
the maximum fine (21 §4177 &41770). Persons violati~g either the implied consent or admi~ per 
se laws must'complete an alcohol education/alc'ohol rehabi-litalion program (21 §2743(c)) . 
2A ~efendant may be required to pay restit~tiori to a victim of a vehicle homici~e offense. 11 
§4202(c)(9) 
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STATE - Delaware 

Other Crimindl Actions Related To DWI: (continued) 

Sanctions:
 
Criminal Sanction:
 •Imprisonment (Term): 1st degree~5 yrs; 2nd degree-3 yrs 11 §4205 

Mandatory Minimum Term: 1st degree-Z yrs; 2nd degree-l yr 11 §§630 & 
630A 

Fine ($ Range): 1st & 2nd degrees-As deemed appropriate by the 
court 11 §4205(k) 

Mandatory Minimum Fine: None 
Administrat~ve Licensing Action: 

Licensing Authorized and 
Type of Action: 1st degree-Rev; 2nd degree-Re~ 21 §2732 

,Length of Term of 
Licensing Withdrawal,: 1st degree-4 yrs; 2nd degree-3,yrs 

Mandatory Action--Minimum 
Length of License 
Withdrawal: 1st degree-4 yrs; 2nd degree-3 yrs 

Other: None 

Driving While License Suspended or Revoked 
Where the Basis Was a OWl Offense: 

Sanct ion: 
Crimi nal : 

Imprisonment (Term): 1st off-3D dys-6 mas; 2nd and subsequent offs-60 
dys-l yr 21 §2756~ 

Mandatory Minimum Term 
of Imprisonment: 1st off-3D dys2; 2nd and subsequent offs-6D dys 

21 §2756 
Fine ($ Range): 1st off-$23D-$575; 2nd and subsequent •

offs-$575-$l,15D 21 §2756 
Mandatory Minimum Fine: 1st off-$230 or $5752; 2nd and subsequent offs 

$575 21 §2756 
Administrative Licensing Actions: 

Type of Licensing Action 
(Susp/Rev) : None 

Length of Term of License 
Withdrawal Action: 

Mandatory Term of License 
Withdrawal Action: 

lSee Vehicle Impoundment/Consication on p. 3~79.
 
2This sanction is mandatory where rev was based on a DWI related death or injury.
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•
 

•
 

Other Criminal Actions Related To DWI: (continued) 

Habitual Offender Laws: 
State Has Such Law (Yes/No): Yes 21 §2801 et seq. See Footnote No.1. 
Grounds for Being Declared an 

Habitual Offender: 3 serious or 10 minor moving violations within a 
5-yr period 

Term of License Rev While 
Under Habitual Offender Status: Rev for 5 yrs if based on serious offs or for 3 

yrs if based on minor moving violations 
Type of Criminal Offense if 

Convicted on Charges of 
Driving While on Habitual 
Offender Status Hisd (Unspecified Misd. 11 §4202(c)) 

Sanctions Following a Conviction of 
Driving While on Habitual Offender 
Status: 

Impri sonment (Term): 1-5 yrs 21 §2810 
Mandatory Minimum Term of 

Imprisonment: None 
Fine ($ Range): None 
Mandatory Minimum Fin~ ($): N/A 
Licensing Actions (Specify): None 

Other State Laws Related to Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No):' No 
SAC Chemical Test Is Given to the 

the Following Persons: 
Driver: 
Vehicle Passengers: 
Pedestrian: 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase.: 21 2 4 §904(a) & (b) (Year Eff: 1983) 
Minimum Age (Years) Possession: ' 21 4 §904(f) (Does not apply to al.cohol use 

in religious services or in the home.) 
Minimum Age (Years) Consumption: 21 4 §904(f) (Does not apply to alcohol use in 

religious services or in the home.) 

lUnder 21 §2814, a person, who is convicted of a traffic pffense that would make them an 
habitual offender, is subject to the following additiQJ1~1 sanctions: Jail-30 dys to 12 mos;, , 

• 
fine-$115 to $1,150. No execution is taken to impose these additional s,anctions until the 
~erson is finally adjudged an habitual offender. 
It not a crime for a minor to simply purchase alcoholic beverages: However, it is a crime for

a mi nor to make a "fal se statement" about thei rage in order to ,obtai nal coho 1i c beverages;' see 
4 §904(b). 
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STATE - Delaware 

Other State Laws Related to Alcohol Use: (continued) 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 
!.'Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation) : 

Dram	 Shop Actions-Social Hosts: 
Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action:
 
Term of Imprisonment:
 
Fine ($ Range):
 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Lengt~ pf Term of License Withdrawal: 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 
Term of Imprisonment: 
Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

•
No 

No (For cases denying liability, see Wright v.
 
Moffitt, 437 A.2d 554 (Del. 1981) 1, Oakes v.
 
Megaw, 565 A.2d 914 (Del. 1989), Samson v.
 
Smith, 560 A.2d 1024 (Del. 1989), and Acker v.
 
Cantinas, Inc., 586 A.2d 1178 (Del. 1991)).
 
No2
 

None 

Not specified 4 §706 
No3 

Not more than $100 4 §903(4) 

Yes Susp 4 §561(b)(I) •Not specified by statute
 

Misd 4 §708(a)(I)
 
No3
 

Not more than $100 4 §904(a)
 

Yes Susp 4 §561(b)(I)
 
Not specified by statute
 

lIn the Wright case, note especially the statements made by the Court on the liability for 
third party injury (437 A.2d at 559).
 
2Special Note: A "busi ness i nvi tee" on the premi ses of a soci al host may have a cause of
 
action against such social host for injuries sustained as a result of actions by an intoxicated
 
juest. See DiOssi. v. Maroney, 548 A..2d 1361 (Del .. 1988).
 
A person may be imprisoned for 30 dys for failure to pay the fAne; see 4 §§903 & 904(a). •
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STATE - Delaware 

• Other State Laws Related to Alcohol Use: (continued) 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
ofa Vehicle:
 

Open Container Law (Yes/No): No 
Anti-Consumption Law (Yes/No):" Yes Applies only to drivers l 21 §4177H 

• 
! 

• 'Applies to persons who consume an alsoholic beverage while "operating a motor vehicle in the 
presence of, or in the view of, a po"lice officer." 
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JURISDICTION: DISTRICT OF COLUMBIA 
General Comments: See generally D.C. Code and D.C. Municipal 

•	 
Regulations (DCMR) . 

Basis for a OWl Charge: 

Standard OWl Offense: Under the influence/while imparied l §40-716 
Illegal Per Se Law (BAC/BrAC Level): 0.102&3 §40-716(b)(1) 
Presumpti~n (BAC Level): None 
Types of Drugs/Drugs and Alcohol: Driving under the influence of (1) Any Drug or 

(2) a Combination of Any Drug and Alcohol l 

§40-716(b)(1) 
Other:	 A BAC of more than 0.05 constitutes prima facie 

proof of either driving while under the 
influence or driving while impaired. 
§40-717. 1(2) 
For Commo Motor Vehicle Operators, see p. 3-87. 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law:	 No 
Implied Consent Law: 

Arrest Required (Yes/No): Yes §110-502 
Implied Consent Law Applies to 

Drugs (Yes/No): Yes §40-502(a) 
Refusal to Submit to Chemical Test 

Admitted into Evidence: Yes (Criminal & Civil Cases) §110-505(c) 

• 
Other Information: A person is required to submit to a chemical 

test if they have been involved in an accident 
(regardless of whether there has been an injury) 
and they have been arrested for a OWl offense. 
See §40-502(b) and Marshall Vo District of 
Columbia, 498 A.2d 190 (DoC.App. 1985) 0 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood: Yes §40-502
 
Urine: Yes §40-502
 
Other: None
 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): No
 
Anti-Plea Bargaining Statute (Yes/No): No
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No): Yes §23-103 

lThe impaired offense applies Qnly to the use of alcohol. The sanctions given for driving 
"while under the influence" apply to the use of al cohol or drugs 0 

2This jurisdiction's illegal per se law also makes it an 'offense to operate a motor vehicle 
with either (1) a BrAC level of 0.10 or more or (2) a UrAC level of 0.13 or more (percent by 

• 
weight) . 
3The following standards are used to determine alcohol concentrations for blood and breath . 
One tenth of one percent (0.10%) or more by weight of alcohol in the blood or when an 
equivalent quantity of alcohol is contained in 2,000cc of breath; see §40-716(b)(1)o 
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JURISDICTION - District of Columbia 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test: • 
Criminal Sanctions (Fine/Jail): NIA
 
Administrative Licensing Action
 

(Susp/Rev): NIA
 
Other: ' NIA
 

Refusal to Take Implied Consent
 
Chemi cal Test_:
 

Criminal Sanction (Fine/Jail): None
 
,Admi,nistrative Lic~nsing Action
 

(Susp/Rev) : Susp-12 ~s §40-505(a)
 
Mandatory (No occupational hardship license
 
'shall be issued; see 18 DCMR 310.7(a).)
 

Other: None
 

Sanctions Following a Conviction	 for a DWI OfFense: 

Criminal Sanctions: 
Imprisonment:	 Illegal per se/Under the Influence: 1st Off-Not 

more than 90 dys; 2nd Off-(w/n 15 yrs)-Not more 
than 1 yr; 3rd and subsequent offs (win 15 
yrs)-Not more than 1 yr; Impaired: 1st Off-Not 
more than 30 dys; 2nd Off (win 15 yrs)-Not more 
than 90 dys; 3rd or sub. off (win 15 yrs)-Not 

,more than 1 yr §40-716(b)(I) & (2)
 
Mandatory Minimum Term: None
 •
Fine: 

Amount ($ Range):	 Illegal per se/Under the Influence: 1 1st Off-Not 
more than $300; 2nd Off (w/n 15 yrs)-Not more 
than $5,000; 3rd off and subsequent offs (win 15 
yrs)-Not more than $10,000; Impaired: 1 ltl 
Off-Not more than $300; 2nd Off (w/n 15 yrs)-Not 
more than $300; 3rdor sub. off (win 15 yrs)-Not 
more than $5,000 

Mandatory Minimum Fine ($):	 None 
Other Penalties:
 

Community Service: None
 
Restitution (eg Victim's Fund) Yes A defendant may be required to pay
 

restitution to a-victim. §16-711
 
Other: None
 

Administrative Licensing Actions:
 
Pre-OW! Conviction Licensing Action:
 

. Adm; ni strat i ve Per Se Law: " Yes 1
 
Other:' None
 

'Under Title 18 OCMR §302.5, the 11censing ~gency may suspend/revoke a driver's licen~e-on its 
own without a OWl conviction if there is sufficient evidence to indicate that a person was 
operatin~ a mo~or veh ,while uhder the influence of intoxicating liquor. For a 1st Admin. 
Action - Susp 2 to 30 dys; for subsequent Admin Actions - Susp 15 to 90 dys; see Title 18 DCMR 
§306.1. •
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•	 
.. 

~pctions Following a Conviction for a OWl Offense: 
(continued) 

Post	 OWl Conviction Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev) :	 Driving under the influence/illegal per se - Rev 
for all offs §40-7l6(d)(1); Driving while 
impaired for any off - Either susp or rev at the 
discretion of D.C. officials §40-302(a) 

Term	 of License Withdrawal 
(Days, Months, Years, etc.): "Driving under the influence/illegal per se: J2~ 

off - 6 mos; 2nd off - 1 yr; 3rd and subsequent 
offs - 2 yrs §40-302(a) & (b) and 18 OCMR 
§§301.l & 306.5; Driving while impaired: ill 
off - susp from 2 to 30 dys QL rev for 6 mos; 
Subsequent offs - susp from 15 to 90 dys or rev 
where the time period is discretionary but must 
be for definitive period of time §~0-302(a) and 
18 DCMR §§306.l & 306.4 

Mandatory Minimum Term of 

• 
Withdrawal: Driving under the influence/illegal per se,' l.H 

off - 6 mas; 2nd off - 1 yr; 3rd and subsequent 
offs - 2 yrs (Note: No occupational hardship 
licenses shall be issued; see 18 DCMR 
§3l0.9(a)); Driving while impaired: None 
(Note: Either a limited license (see 19 DCMR 
§309.l et seq.) or a limited occupational 
hardship license (See 18 DCMR §3l0.l et seq.) 
may be issued.) 

Other: 
Rehabilitation: 

Alcohol Education: 
'Alcohol ,Treatment: 
Alcohol Education! 

Treatmentas.an Altern
ative to Criminal 
Licensing Actions 
(Describe): 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Auth9rity: No 
Terms Upon Which Vehicle 

Will Be Released: 
Other: None 

OWl Offenses and Commercial Hotor Vehicles (CHV)/Comnercia1 Driver's Licenses (COL): A person 
is "disqualified" (suspended) from operating a CMV for 1 yr. (mand.) if they are convicted of 
driving a CMV (1) with a SAC level of 0.04 or more or (2) while under the influence of alcohol 
or a	 controlled substance. For either (1) a second violation/a third violation or (2) a 

• 
combination of two/three ,violations of any of the above listed items, the "disqualification" 
(suspension,) is from 10 yrs (mand.) to lifellife (mand.). A person is "disqualified" for not 
less	 than 3 yrs(mand.) if they are using a CMV in the commission of a felony if such a 
violation occurred while transporting hazardous materials. See §§40-l80l(3) & (4) and 40-1806. 
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JURISDICTION - District of Columbia 

Sanctions Following a Conviction for a DWI Offense: 
(continued) •Miscellaneous Sanctions 

Not Included Elsewhere: 

other Criminal Actions Related to DWI: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: 
Sanct ions: 

Criminal Sanction: 
Imprisonment (Term): 

Mandatory Minimum Term: 
Fine ($ Range): 
Mandatory Minimum Fine: 

Administrative Licensing Action: 
.Licensing Authorized and 

Type of Action: 

Length of Term of 
Licensing Withdrawal: 

Mandatory Action--Minimum 
Length of License 
Wi thd rawa1: 

Other: 

Driving While License Suspended or Revoked 
Where the Basis Was a DWI Offense: 

Sanction: 
Criminal: 

Imprisonment (Term): 
Mandatory Minimum Term 

of Imprisonment: 
Fine ($ Range): 
Mandatory Minimum Fine: 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev) : 
Length of Term of License 

Withdrawal Action: 

None 

Yes Negligent Homicide-Felony §40-713 

Not more than 5 yrs 

None 
Not more than $5.000 
None 

Rev §40-716(d)(12) and 18 DCMR §§301.1(b) & 

306.5 

1st off - 6 -as; 2nd off·- 1 yr; 3rd and 
subsequent offs - 2 yrs 

1st off - 6 -as; 2nd off - 1 yr; 3rd ans 
subsequent offs - 2 yrs •
None 

Not more than 1 yr §40-302(e) 

None 
Not more than $5.000 §40-302(e) 
None 

Rev/Susp 

Extend the period of susp or rev for an . 
additional period of time which is equal to the 
length of the original susp or rev period; see 
§40-302 and 18 DCMR §§305.1 & 305.5 

Mandatory Term of License 
Withdrawal Action: Licensing action i's mandatory; no occupational 

license can be granted; see 18 DCMR §310.7(c). •
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• Other Criminal~ns Related to OWl: (continued) 

Habitual Offender Laws: 
State Has Such Law (Yes/No): No 

Grounds for Being Declared an
 
Habitual Offender:
 

Term of License Rev While
 
Under Habitual Offender Status:
 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): 
Mandatory Minimum Term of 

Imprisonment: 
fine ($ Range): 
Mandatory Minimum Fine ($): 
Licensing Actions (Specify): 

Other Laws Related To Alcohol Use: 

• Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): No 
BAC Chemical Test Is Given to the 

the Following Persons:
 
Driver:
 
Vehicle Passengers:
 
Pedestrian:
 

Laws	 Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 21 1 (Year Eff: 1986) §Z5-1Z1 
Minimum Age (Years) Possession: None 
Minimum Age (Years) Consumption: NoneZ 

Dram	 Shop Laws and Related Legal Actions:
 
State Has a Dram Shop Law (Yes/No): No
 
"Dram Shop Law" Concept Has Been
 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation) : Yes Rong Yao Zhou v, Jennifer Mall Restaurant, 

Inc., 534 A.2d 1268 (D.C.App. 1987), and Marusa 
v. D.C., 484 F.2d 828 (D.e.eir. 1973) 

lIt is not a crime for a minor to simply purchase alcoholic beverages. However, it is a crime• for a minor to "misrepresent" their age in order to obtain alcoholic beverages; see §25-130. 
ZHowever, it is illegal for anyone to consume alcoholic bevera~es in public; see §Z5-1Z8. 
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Other Laws Related To Alcohol Use: (continued) 

Dram Shop Actions-Social Hosts: 
Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to I~toxicated P~trons: 

Type of Criminal Action: 

Term of Imprisonment: 
Fi ne ($ Range): 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Criminal ,Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 

Term of Imprisonment: 
Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

No (No cases) 
None 

Unspecified'but would probably be considered to
 
be a misd.
 
Not more than 1 yr
 
Not more than $1,000 §§25-121 & 25-132
 

Yes Susp or rev 1 §25-118
 
For rev, no new license shall be issued for 1 yr.
 

Unspecified but would probably be considered to
 
be a misd. §§25-121 & 25-132
 
Not more than 1 yr
 
Not more than $1,000
 

1Yes Susp or rev §§25-118 & 25-121
 
For rev, no new 1icen~e shall be issued for 1 yr.
 

No 

No 

Yes - Driver and passengers §25-128(a) 

•
 

•
 

1Under §25-118(a), "an offer in compromise" may be made by the licensing authority in lieu of a 
suspension. 
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STATE: FLORIDA
 
General Comments: See Florida Statutes Annotated.
 

Basis for a OWL Charge: 

Standard OWL Offense:• 
Illegal Per Se Law (BAC/BrAC Level):
 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other
 

•
 

Under the influence of alcoholic beverages l 

§316. 193( 1)(a) 

0.10 1&2 §§316.193(1)(b) & 316.1932(b)1 
None' 
Under the influence of a Controlled 
Substance/Chemical Substance listed in §877.111 
§§316.193(1)(a) & 316.1931 
1) A BAC/BrAC level of 0.103 is prima facie 
evidence of driving under the influence 
§316.1934(Z)(c) 
2) See the Special Note below. 
3) For Commerci al Motor Vehi cl e Operators, see 
p. 3-96. 
4) A person arrested for a OWL offense cannot be 
released from custody until (1) they are no 
longer under the influence of alcohol or other 
chemical substance, (2) their BAC level is less 
than 0.05 or (3) eight (8) hrs have elapsed from 
the time of their arrest. §316.193(9) 

1The offense of ','driving under the influence" includes (1)' driving under 'the influence of 
alcoholic beverages or (2) driving with a blood or breath level of 0.10 or more. See 
~316.193(1)(a) & (b) and State v. Rolle, 560 So.2d 1154 (Fla. 1990). 
This State's illegal per se law also makes it an offense to operate a motor vehicle with a 

breath alcohol concentration level of 0.10 or more. The standard defin'itions of BAC and BrAC 
are used; see §316.1932(b)1. 
3Standard: Percent by weight of alcohol in either the blood or breath. §316.1934(2)(c) 

Special Note: A jury instruction, that was based on a verbatim reading of §316. 1934(2)(c), was 
held to be unconstitutional in that it created a mandatory "irrebuttable" presumption that 
shifted the burden of proof of the OWL offense to the defendant; see Wilhelm v. State, 568 
So.2d 1 (Fla. 1990). Notwithstanding this case, the statutory language itself has been held 
constitutional in a prior decision; see State v. Rolle, 560 So.2d 1154 (Fla. 1990). Note: A 
Federal court has held in similar circumstances that there was no constitutional infirmity. 
However, the Federal court did express its concern that a jury could be confused with the term 
"prima faci e". Despi te thi s concern, the court fel t that no unconst i tut i ona1 mandatory 

• 
presumption had been created when this instruction was viewed in conjunction with the other 
jury instructions that were given. See Santiago Sanchez Defuentes v. Dugger, 923 F.2d 801 
(11th Cir. 1991). 
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Chemical Breath Tests for BAC/BrAC 

Preliminary Breath Test Law: 
Implied Consent Law: 

Arrest Required (Yes/No): 

Implied Consent Law Applies to 
Drugs (Yes/No): 

Refusal to Submit to Chemcia1 Test 
Admitted into Evidence: 

Other Information: 

Level: 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under 

Blood: 

Urine: 

Other: 

the Impled Consent 

Adjudication of DWI Charges: 

Mandatory Adjudication Law (Yes/No): 

Anti-Plea Bargaining Statute (Yes/No): 

Pre-Sentencing Investigation Law (PSI) 
(Yes/No) : 

No 

Yes §316.1932(l)(a) Note: Under 
§316.1932(l)(c), an arrest is not a prerequisite 
to the taking of a blood sample if the driver is 
taken to a medical facility for treatment as a 
result of an accident. See Kenson v. State, 577 
So.2d 694 (F1a.App. 3 Oist. 1991). 

Yes §316.1932(l)(a)1 

Yes (Criminal Cases) §§316.1932(l)(a) & 
316. 1932( 1)(b)
 
A blood test may be given a driver without their
 
consent QDly if they have been involved in an
 
accident resulting in either death or serious
 
bodily injury. See §316.1933(l) and Carbone v.
 
State, 564 So.2d 1253 (Fla.App. 40ist.1990),<
 
and State v. Perez, 531 So.2d 961 (Fla. 1988).
 

Law: 

Yes-Limited A blood test, for the purposes of 
implied consent, may be may be taken only if the 
driver appears for treatment at a medical 
facility and the administration of a 
breath/urine test is impractical or impossible. 
§316.1932(l)(b) 
Yes-Limited Under §316.1932(l)(a), there is an 
implied consent to submit to a urine test for 
the purpose of detecting the presence of 
controlled substances. 
None 

Yes Applies only to OWl manslaughter/veh
 
homicide offs; see §316.656.
 
Yes Only ~pplies if BAC level is 0.20 or more
 
or for DWI manslaughter/veh ho~icid~ offs; s~e
 

§316.656.
 

Yes A person convicted of ~ DWI oifens~ may be 
referred to substance abuse evaTua~ion; see 
§316. 193(5). 

•
 

•
 

lThe implied consent law, as applied to driving while under the influence of durgs, provides 
only for the testing of urine. •
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• Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test: 
Criminal Sanctions (Fine/Jail): None 
Administrativ~ Li~ensing Action 

(Susp/Rev): None 
Qther: None 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev) :	 1st refusal-Susp for 1 yr (A hardship license 
is available.); Subsequent refusals-Susp for 18 
mas (Mandatory) §§322.2615(B)(a) & (10) and 
322.271(2)(a)) 

Other:	 None 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions: 
Imprisonment:	 ~UJi-Not IIOre than 6 IIOS;~.2-_0.u-Not more 

than 9 mas; 3rd Off-Not more than 12 mos; 4th or 
sub. Off (3rd degree felony)-Not IIOre than 5 
yrs See the Special Note below . 

Mandatory Minimum Term:	 2nd Pff-l0 dys if 2nd conviction was win :) yrs 
of a previous OWl conviction §316.193(6); 3rd 
Off-30 dys if 3rd conviction was win 5 yrs of a•	 

l 

previous OWl conviction §316.193(6) See the 
Special Note below. 

Fine: 
Amount ,($ Range):	 1st Off-$250-$500; 2nd Off-$500-$1,000; 3rd 

Off-$1,000-$2,500; 4th or sub. Off (3rd degree 
felony)-$1,000-$5.000 See Footnote No.1 below. 

Mandatory Minimum Fine ($):	 None 

lAlso undel' §316.193, for,under the 'influence offenses where there has been: (1) property 
damage o,r pe'rsonal i njury-Mi sd of the. 1st degree-Not more than 1 yr in jai 1, a fi ne of not more 
than $1.000;(2) s~rious bodily injury-3rd degree felony-Not more than 5 yrs in prison, a fine 
of not more than $5,000; (3) For a OWl offense where either there was BAC/BrAC level of 0.20 
or.mo~e or where there was a passenger under 1B years old: 1st Off-Not more than 9 mas in 
jail, a fine of $500-$1,000; 2nd Off-Not more than 12 mas in jail, a fine of $1,000-$2,000: 3rd 
Off,-Not more than 12 mas in jail, a fine of $2,000-$5,000 Note: The minimum mandatory 
sanctions for "regular" OWl offense convictions also apply to these offenses; see §:)16.19:)(G). 
See also §§775.0B2, 775.083 & 775.084 . 

• Special Note: The court at its discretion may require a defendant to serve all or any part of 
a sentence of imprisonment for a OWl of,fense in either an alcohol or a drug residential 
treatment program; see §316.193(6)(d). 
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Sanctions Following a Conviction for a OWl Offense: 
(continued) •Other Penalties: 

Community Service: 

Restitution (eg,Victim's Fund) 

Other: 

Administrative Licensing Actions: 
P~~-OWI Convictio~ Licensing Action: 

Administrative Per Se'Law: 

~t off-50 hrs or if the court thinks it in the 
best interests of the State, a $10 fine for each 
hour of community work otherwise required. 
(Required notwithstanding other sanctions) 
Note: This sanction for 1st offerders ,is part 
of mandatory probation which 'is not t~ exceed 1 
yr. 
Also~ under §775.091, the 'c~u~t ~ay order a 
defendant (a 1st or sub. offender) to perform 
specified public service. 
(1) The court may order a defendant to pay 
restitution to a victim; see §775.089. (2) In, 
addition, the State has a victim's compenstion 
fund. A victim of OWl offense is eligible to, 
receive payments from this fund. See §960.01 et 
seq. 
Mandatory Probation. 1st offenders must be 
placed on probation for 1 yr. §316.193(6)(a) 
Surcharge. A 5% surcharge is levied on all 
fines; This surcharge is paid into a crimes 
compensation trust fund; see §960.25. 
Fee for EMS Fund. Also, $100 shall be added to 
any fine imposed (one-quarter of this amount is 
deposited into the Emergency Medical Services •'Trust Fund, one-quarter is deposited into the 
Impaired Drivers and Speeders Trust Fund and 
one-half is deposited into the Admin. Trust Fund 
of the Dept. of Law Enforcement); see §316.193(6) 
Reinstatement Fee. In addition to any other 
license reinstatement fee, a person, who has 
been ei ther convi cted of a OWl offense or· found 
in violation of the admin. per se law, must pay 
a special fee of $105. "This fee is paid into 
the Accident Reports Trust Fund. See §322.12(2). 

Yes-O.10-8AC §322.2615(1)(a) (Note: The law 
appears to apply only to BAC levels',not BrAe 
ones.) A violation'-susp. '6 IIIOS (A restricted 
hardship license may be issued.); A violation 
(where there has been a previous susp!rev. for a 
OWl offense)-susp. 1 yr (mand.) §§316.193, 
3ZZ.Z615(1)(a), (l)(b), (8)(b) & (10) and 
32Z.Z71(lZ)(a) 

•
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• 
Sanctions Following a Conviction for a OWl Offense:
 
(continued)
 

Other:	 Under §§322.27(a)(l) & 322.28(1), a person's 
,license may be susp for not more than 1 yr if 
they have "committed" (but have not necessarily 
been	 convicted of) an off that usually requires 
license rev (e.g., OWl). Such	 action may be 
taken without a preliminary hearing. 

Post	 OWl Conviction Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev) :	 l~_L.Qif1&2-Rev; 2nd Off 1&2 (win 5 rsJ-Rev; 3rd 
Off 1&2 (win 10 yrs)-Rev; 4th off l& -Rev 
§322.28 Special Note: Rev is permanent if 
there is an alcohol off in connection with a veh 
manslaughterlhomicide off; see §§322.26 & 
322.28(2) (e). 

Term	 of Lice~se Withdrawal 
(Days, Months, Years, etc.):	 ]st Off-180 dys-l yr; 2nd Off (win 5 yrs)-Not 

less than 5 yrs; 3rd off (win 10 yrs)-Not less 
than 10 yrs.; and 4th off -Permanently §322.28 

Mandatory Minimum Term-~f 

• 
Wi thdrawal: 1st Off-None3; 2nd Off (win 5 yrs)-12 mos4; 3rd 

Off (win 10 yrs)-24 mos4 ; 4th Off-5 yrs5 

§§322.271(2)(b) &322.28 

lUnder §316.655(5), a court can susplrev a driver's license, in addition to any other sanction 
which may be authorized, for a violation of any law regarding motor vehicles. In considering 
whether to exercise this privilege, the court considers the "totality of the circumstances", 
the need to protect the motoring,public and the severity of the offense committed. 
2This revocation applies to both non-injury and injury related OWl offense convictions; see 
p22.28(2) . 
A temporary restricted use license for business/employment may be issued for 45 dys following 

the completion of either a driver training program or substance abuse course; the law is silent 
as to whether this license can be renewed for additional 45-day periods. §322.271(1) & (2) 
4After this period of time, a restr~cted o~cupational license may be issued. Before such 
restricted driving privileges are granted, the person must demonstrate that they have been 
drug-free for 12 mos. §322.271(2)(b) 
5After this period of time, a person is eligible for restricted occupational driving privileges 
for not less than 1 yr and unrestricted privileges thereafter. Before being granted these 
privileges by the State licensing agency, the person must demonstrate that they have been 

• 
drug-free for five (5) years and that they have completed a substance abuse driver training 
course. Following the granting of such privileges, the person must continue to participate in 
a substance abuse program. §322.271(4) 
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Sanctions Following a Conviction for a DWI Offense: 
(continued) 

Other: •
Rehabilitation: 

Alcohol Education:	 Yes Under §§316.193(5) and 322.291 a substance 
abuse course/alcohol treatment program is 
required for a defendant convicted of any DWl 
off. Such a course must be successfully 
completed by defendants who have been convicted 
of either two DWI offs (w/n 5 yrs) or 3 such 
offs (w/n 10 yrs) before their license can be 
restored; see §322.03(1)(b). 

Alcohol Education/
 
Treatment as an.Altern

ative to Crimi~al
 

Licensing Actions
 
(Describe) :
 

Vehicle Impoundment/Confiscation:
 
Authorized by Specific
 

Statutory Authority: No
 
Terms Upon Which Vehicle
 

Will Be Released: None
 
Other: None
 

Miscellaneous Sanctions 
Not Included Elsewhere: Special Note: Under §322.291, a defendant may 

be required to complete a driver training course •
prior to having their lice~se reinstated. 
Medical Facility Visitation Requirement. A 
person under 18 years old, who is convicted of a 
DWI offense, may be ordered by the court to 

·visit medical facilities that treat victims of 
traffic accidents, See §322.0602. 

OWl Offenses and Commercial	 MOtor Vehicles (CHV)/Commercial Driver's Licenses (COL): A person 
is "disqualified" from operating a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting 
hazardous materials) if they are convicted of the following offenses: They drive a CMV while 
(1) .have a BAC/BrAC/UrAC level of 0.04 or more, (2) are under the influence of alcohol or a 
controlled substance or (3) refuse to submit to a chemical test for either alcohol or drug 
concentrations. (Note: A "conviction" includes an administrative determinati.on as well as a 
criminal law conviction.) For either (1) a subsequent conviction or (2) a combination of two 
or more convictions of any of the above listed items, the "disqualification" is permanent. 
(Connent: There is an inconsistency in the law. Under §322.64(8)(b), if the 
"disqualification" is based on a violation of §316.193 with an unlawful blood alcohol level, 
the periods of "disqualification" are six (6) months for a first violation and one (1) year of 
a subsequent one. This obviously is inconsistent with the previously listed 
"disqualifications" as provided in §322.61.) A CMV operator, who has any amount of·alcohol in 
thei r system, must be pI aced " ou t-of-servi ce" for 24 hours. A convi ct ion for these offensesi s 
a 2nd degree misdemeanor: Jail-not more than 60 dys; fine-not more than $500; see the general 
penalty provisions for th. 322. See §§322.01(3), 322.01(8), 322.01(14), 322.01 (29),322.39, 
322.61(3), 322.61(4), 322.61(5), 322.62, 322.63, 322.64(1)(b) & (8), 775.082(4)(b), 
775.083(1)(e) and Ch. 90-253; the CHV provisions are eff. 4/1/91. 
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STATE - Florida 

•
 
Sanctions Following a Conviction for a OWl Offense:
 
(continued) 

Ignition Interlock. A OWl defendant,	 who is 
placed on probation and who	 is otherwise 
"permitted" to operate a motor vehicle, may be 
required to operate vehicles equipped with 
"ignition interlock" devices for not less than 6 
~os; see §316.1937. In addition, the	 licensing 
agency may require any person seeking 
reinstatement of their driving privileges to use 
an "ignition interlock" device on their vehicle; 
see §322.271(2)(d). This requirement	 can apply 
to ei ther occupational restri cted or "regular" 
driving privileges. However, there is a limited 
exemption in situations where such a person is 
operating a vehicle while in the course of 
employment. 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle:	 See Footnote No.1. 
State Has Such Law/Type of Offense:	 Yes Manslaughter via Veh and OWl manslaughter 

(§316.193(3)(c)(3))-Felony 2nd degree (§782.07); 
Veh Homicide,-Felony 3rd degree §782.071 

• 
Sanctions:
 

Criminal Sanction:
 
Imprisonment (Term):	 Manslaughter via veh and Q.WI manslalJWer-Not 

more than 15 yrs; Vehicle Homicide, Felony 3rd 
degree-Not more than 5 yrs; §775.082(c) & (d) 

Mandatory Minimum Term:	 None 
Fine ($ Range):	 Manslaughter via veh and OWl manslaughter-Not 

m~re than $10,000; Veh Homicide-Not more than 
$5,000; §775.083(1)(b) & (c) 

Mandatory Minimum Fine:' None 
Administrative Licensing Action: 

Licensing Authorized and 
Type of Action: Manslaughter via veh, OWlmanslaugh'ter 'and Veh 

Homicide-Rev; §322.28(5) 
-Length of Term of 

Licensing Withdrawal: Manslaughter via veh/Veh Homicide-3 yrs; For DWI 
Manslaughter-Permanent §322.28(2)(e) & (5)(a). 

Mandatory Action--Minimum 
Length of License 
Withdrawal: Manslaughter via veh, DWI manslaughter and Veh 

Homicide-3 yrs §322.28(5)(a) 
Other: A defendant may be required to pay restitution 

to a victim. §775.089 

lUnder §322.34(3), it is 3rd de'gree felony for a person to carelessly or negligently cause 
death or serious bodily injury to another"with a motor vehicle while the p~rsonls license is 

• 
susp/rev where the basis of the susp/rev was (1) a 2nd OWl off, (2) veh. manslaughter, (3) veh . 
homicide or (4) a OWl off. that requires an enhanced sancHon;" see Footnote No.1 on p." 3-93. 
Sanctions: Jail-not more than 5 yrs (§775.082(3)(d); fine-not more than $5,000 (§775.083(1)(c). 
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Other Criminal Actions Related to OWl: (continued) 

Driving While License Suspended or Revoked
 
Where the Basis Was a OWl Offense:
 •

Sanction:
 
Criminal:
 

Imprisonment (Term):	 Hisd. l §322.34(1) 1st off-Not more than 60 dys 
(Misd 2nd degree); 2nd and subsequent offs-Not 
more than 1 yr (Misd 1st degree) §775.082 

Mandatory Minimum Term 
of Imprisonment: None 

Fine ($ Range): 1st off-Not more than $500; 2nd and subsequent 
offs-Not more than $1,000 §775.083 

Mandatory Minimum Fine: None 
Administrative Licensing Actions: 

Type of Licensing Actio~ 

(Susp/Rev): 1st off-Susp/Rev; 2nd and subsequent 
offs-Susp/Rev §322.28(3) 

Length of Term of License 
Withdrawal Action: 1st off-An additional 311Os; 2nd and subsequent 

offs-An additional 3110s §322.28(3) 
Mandatory Term of License 

Withdrawal Action: No A rest/hardship lie. m'ay be issued. §322.271 

Habitual Offender Laws:	 ) 
-' ... "" 

State Has Such Law (Yes/No): Yes §322. 264 • 
Grounds for Being Declared an 

Habitual Offender: 3 serious or 15 normal moving violations within 
a 5"""yr period •Term of License Rev While 

Under Habitual Offender Status:	 5-yr-Rev' Period; (Note: After 12 mos,' the 
offender may have his/her driving privileges 
restored; see §322.271(1)(b).) §322.27(5) 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status Misd of the 1st degree §322.34(2)
 

'Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): Not more than 1 yr §775.082
 
Mandatory Minimum Term of
 

Imprisonment: , None
 
"Fine ($ Range): Not more than $1,000' §775.083 

Mandatory Minimum Fine ($): None 
Licensing Actions (Specify): Rev period extended an a'dditional 3 mas 

§322.28(3) 

lA person, who' has had'their license susp/rev for a OWl/vehicle homicide offense and who causes 
either' a death'or a serious bodily injury while ope~ating vehicle while stil~ suspended/revoked, 
for th~se offen~~s, commits a 3rd degtee felony. The sanctions for this offense are a term of 
incarceration of not more than 5 'Irs and a'fine of not more than $5,000. §§322.34(3), 775.082 
& 775.083 
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Other State Laws Related To Alcohol Use:
 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): No
 
BAC Chemical Test Is Given to the
 

the Following Persons:
 
Driver:
 
Vehicle Passengers:
 
Pedestrian:
 

Laws	 Establishi~g the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Saie/Purchase: 21 1 (Year Eff: 1985) §562.11(1)(a) & (2) 
Minimum Age (Years) Possession: 21 (Except for employment purposes) §562. III 
Minimum Age (Years) Consumption: None2 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): Yes-limited §768.1253 

"Dram Shop Law" Concept Has Been 
Adopted Via a Change to the Common
 
Law Rule by Action of the Highest
 
Court of Record in the State (Case
 
Citation): N04
 

• 
Dram Shop Actions-Social Hosts: No Bankston v. Brennan, 507 So.2d 1385 (Fla. 

1987) 
Other: None 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

Type of Criminal Action: None5
 

Term of Imprisonment: None
 
Fine ($ Range): None
 

lIt is not a crime for a minor to simply purchase alcoholic beverages. However, it is a crime 
for a minor to "misrepresent" their age in order to obtain alcoholic beverages; see §562.11(2). 
2Under §562.11(1)(a), it is illegal for a licensee to allow a minor to consume alcoholic 
beverages on their premises. 
3This law limits liability to damages caused by selling alcoholic beverages (1) to persons 
under the legal drinking or (2) to persons habitually addicted to alcohol: see Barnes v. B.K. 
Credit Service, Inc. ,461 So.2d 217 (Fla.App. 1 Dist 1984) (Petition for review denied by the 
Florida Supreme Court 467 So.2d 999 (Fla. 1985)). 
4Note : The Dram Shop Law places certain limits on this type of liability. It appears that 
previous case law has been abrogated by this statute. See Migliore v. Crown Liquors of 
Broward, Inc., 448 So.2d 978 (Fla. 1984) and Bennett v. Godfather's Pizza, Inc., 570 So.2d 1351 
(Fla.App. 3 Dist. 1990). 
5Note : Section 562.50 makes it illegal to sell or dispose of, in any way, intoxicating liquors 

• 
to an individual when the individual, who ,is selling or disposing of such intoxicating liquor, 
has written notice that the person receiving such intoxicating liquor is an habitual drunkard . 
Such	 an offense is a'misdemeanor of the second degree: Jail-not more than 66 days and fine~not 

more	 than $500; see §§775.082 & 775.083. 
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Other State Laws Related to Alcohol Use: (continued) 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 •Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages
 
Withdrawn (Yes/No): No
 

Length of Term of License Withdrawal: NIA
 

Criminal Actions Against Owne~s or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: Hisd (2nd degree) (§562.11(l)(a))
 
Term of Imprisonment: Not more than 60 dys §775.082
 
Fine ($ Range): Not more than $500 §775.083.
 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcohlic Beverages 
lWithdrawn (Yes/No): Yes Susp or rev (§561..29(1)(a) and (w))
 

Length of Term License Withdrawal: Time period is not specified ,in the statute .
 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages •
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): Yes §316.1963
 
Anti-Consumption Law (Yes/No): No
 

lAdmin. sanctions maybe mitigated if the licensee has been certified asa responsible vendor. 
Such a vendor'must have provided special training to their employees/managers in how to sell 
alcoholic beverages so as not to violated the ABC laws by selling such beverages to minors. 
See §561.701 et seq. 
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STATE: GEORGIA
 
General Comments: See Code of Georgia Annotated (Code of 1981).
 

•
 

•
 

•
 

Basis for a DWI Charge: 

Standard DWI Offense:	 Under the influence of alcohol §40-6-391(a)(1) 
See the Special Note below. 

Illegal Per Se Law (BAC/BrAC Level):	 0.101 (See the Special Note below.) or Any 
Amount of a Controlled Substance/Harijuana2 

§§40- 1- 1( 1), 40-6-391 (a) (4) & (5) and 
40-6-392(b)(4) 
0.061&3 for persons under 18 yrs old 
§§40-6-391(k)& 40-6-392(c)(2) 

Presumption (BAC Level):	 0.08 §40-6-392(b)(3) 
Types of Drugs/Drugs and Alcohol:	 Under the influence of (1) Any Drug or (2) a 

Combination of Any Drug and Alcohol 
§40-6-391(a)(2) & (3) 

Other:	 For Comm. Motor Vehicle Operators, see p. 3-106. 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law: No 
Implied Consent Law: 

Arrest Required (Yes/No): Yes4 §40-5-55(a) 
Implied Consent Law Applies to 

Drugs (Yes/No): Yes §40-5-55(a) 
Refusal to Submit to Chemical Test 

Admitted into Evidence: Yes (Criminal Cases) §40-6-392(d) & Mendoza v. 
State, 396 S.E.2d 576 (Ga.App. 1990) 

Other Information: None 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood: Yes5 §40-5~55(a)·
 
Urine: Yes5 §40-5-55(a)
 
Other: "Other Bodily Substance" The law does not
 

specify the substances but only uses general 
1anguage. §40-5-55 

l This State's illegal per se law also makes it an offense to operate a motor vehicle with a
 
breath alcohol concentration level of 0.10 (0.06 for persons under 18 years old) or more.
 
~applies in situations where the driver was not legally entitled to use the controlled
 
substance(s)/marijuana. §40-6-391(a)(5)
 
3A court cannot except a nolo contendere plea for this offense. §40-6-391(k)
 
4An arrest is not required if there is "reasonable grounds" to believe that a person was DWI
 
and they were involved in an accident that resulted in serious injury/death. §40-5-55(a)
 
5The law further provides that a blood and urine test be administered to driver's involved in
 

accidents that result in either a serious injury or death. This requirement, however, is not
 
"mandatory". §40-5-55(a)
 
Special Note: The courts have held that ~40-6-391 establishes one offense namely that of
 
"driving under the influence". Subsection (a)(l), the standard OWI offense, and subsection
 
(a)(4), the 0.10 (formally 0.12) illegal per se offense, represent two (2) different methods of
 
proving this "one" offense. See Kuptz v. State, 345 S.E.2d 670 (Ga.App. 1986), and Frenchv .
 
State, 401 S.E.2d 67 (Ga.App. 1990) (affirmed by the Georgia Supreme Court, 405 S.E.2d 35 (Ga.
 
1991) .
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STATE - Georgia 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): No
 

Anti-Plea Bargaining Statute (Yes/No): No
 •
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No): Yes 1st and 2nd OWl offense convictions
 
§40-S-1(14)
 

Sanctions for Refusal to Submit to a 
Chemi cal· Test: 

Refusal to Take a Prel imi nary Breath' Test:
 
Criminal Sanctions (Fine/Jail):N/A
 
Administrative Licensing Action
 

(Susp/Rev): N/A
 
Other: N/A
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 

Administrative Licensing Action
 
l(Susp/Rev):	 Susp-6 mas (mand.) §40-5-S5 & 40-5-63(b) 

Note: The suspension shall be "deleted" if the 
defendant pleads guilty to a OWl offense win 180 
dys of arrest; see §40-S-63(b). 
Special Note: If the refusal is in connection 
with a OWl homicide charge, the susp period is a 

lmandatory 12 mos. §40-5-63(b)
 
Other:
 • 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions: 
Imprisonment:	 ~t off (Misd)-10 dys-12 -as; 2nd off (w/n S 

yrs) (Misd)-90 dys-12 mas; 3rd and subsequent 
offs (w/n 5 yrs) (High and Aggravated Misd)-120 
dys-12 mas See Footnote No.2. §40-6-39l(c) 

Mandatory Mi~imum Term:	 2nd off (Misd)-48 hrs; 3rd and subsequent offs 
(win "Syrs) (High and Aggravated Misd)-lO dys; 
(Note: :See Community Service.) 

Fine: 
Amount ($ Range):	 1st off (Misd)-$300-$l,OOO; 2nd off (w/n 5.yrs) 

(Misd)-$600-$l,OOO; 3rd and subsequent offs (all 
win 5 yrs)(High and Aggravated 
Misd)-$l,OOO-$5,OOO §40-6-391(c) 

lCOIIIIlent: Sec. 40-5-63(c) provides that suspension periods "for this code section shall begin 
on the date the person is convicted" of a OWl offense. However, the code does not provide for 
a stating date for suspensions in situations where a person has refused to submit to a chemical 
test but where there i~ no such conviction. 
20WI , where there is a serious injury (i .e., where a member ofa person's body has been 
deprived, rendered useless or disfigured), is a felony. The sanction for this offense is 
imprisonment from 1 to 5 years. See §40-6-394. OWl while operating ~ school bus i~prisonment 

from 1 to 5 yrs and/or a fine of $1,000 to $5,000. See §40-6-39l.2. 
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•

Sanctions Following a Conviction for a OWl Offense:
 
(continued) 

Mandatory Minimum Fine ($):	 1st off (Misd)-$300; 2nd off (win 5·yrs~. 

(Misd)-$600; 3rd and subsequent offs (win 5 
yrs)(High and Aggravated Misd)-$l,OOO or a $500 
fine on condition that the defendant undergoes 
an alcohol or drug treatment program 
(§40-6-391(g)(2)) 
Special Note: The court may allow the defendant 
to pay the fine in installments if they can show 
that it would be an "extreme hardship" to pay. 
the entire amount at once. §40-6-391(g)(1) 

Other	 Penalties: 
Community Service:	 2nd off (Misd.)-BO hrs; 3rd and subsequent offs 

(win 5 yrs)(High and Aggravated Misd.)-30 dys 
(alternative sanction to the 48 hrll0 day 
minimum imprisonment terms) §40-6-391(c) 

• 

Restitution (eg Victim's Fund) Yes (1) A defendant may have to pay restituii,on 
(or other relief to a victim) as a condition of 
probation; see §17-14-1 et seq. (2).A victim 
may also receive payment from the State's 
victims' compensation fund. (Awards are limited 
to a maximum amount of $1,000.) See §17-15-1 et 
seq . 

Other:	 3rd off-Defendant's name, address and photograph 
shal,l be publ i shed in the "1 egal organ of the 
appropriate county." The defendant is chaged a 
$25 fee to cover the cost of this publication. 
§40-6-391(j) 
Special Note: Under §17-10-8,	 the court in 
felony cases where probation is allow~d may 
condition such probation upon the deferdant 
paying a fine of not more than $100,000. 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action:
 

Administrative Per ,Se Law: None
 
Other: None
 

:Post	 nWI Conviction Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev) :	 1st off-Susp; 2nd off-Susp; 3rd off (win 5 
yrs)'-Rev (See Habitual Offender Laws on p. 
3-106.) §§40-5-62(a)(1), 40-5-63 & 40-5-85 See 
Footnote No.1 below. OWl-Serious lnjury-Susp. 
(§40-5-63(e)) 

.----------'-'- ' 

llf the vehicle operator was below the driving age (age 16) at the time of the OWl offense, . 
their privilege to obtain a driver's license must be "delayed" until they are 17 for a f,irst 
offense and until they are 18 for a subsequent offense. However, the privilege may be 
reinstated if the person completes ,a OWl alcohol and drug uSe risk reduction .program. See 

• §40-5-22. 1. , : . 
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STATE - Georgia 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Term of License Withdrawal 
(Days, Months, Years, etc.): 1st off-12 mos l ; 2nd offs-3 yrs l ; 3rd off (win S 

yrs)-5 yrs (See Habitual Offener Laws on p. 
3-106.) OWl-Serious Injury-3 yrs 

Mandatory MinImum Term of 
Withdrawal: 1st off2-None; 2n_d off-120 dys; .lrd off (win 5 

yrs)-2 yrs (See Habitual Offender Laws on p. 
3-106. §40-S-63(a)(3)) OWl-Serious Injury-3 yrs 

Other: 
Rehabilitation: 

Alcohol Education: 
Alcohol Treatment: 
Alcohol Education/ 

Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe) : 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority:	 Yes-Forfeiture 4th OWl offense conviction 
§40-6-391.2 (Note: Before a defendant's 
vehicle is subject to forfeiture, they must be 
in habitual offender status based on 3 previous 
OWl convictions and their lice'nse must still be 
revoked.) 
In lieu of forfeiture and based on the financial 
hardship to the defendant's family, the court 
may order that the vehicle's title be 
transferred to another family member who is 
licensed and who needs the vehicle for 
employment or other family needs. 

Terms Upon Which Vehicle 
Will Be Released: None 

Other: None 
Miscellaneous Sanctions 

Not Includ~d Elsewhere: None 

IFor 1st and 2nd OWl offense convictions, the license suspension period may be limited to only 
120 days. Under §40-S-63(a)(1) & (2), a driver's license may be reinstated after 120 days of 
the suspension period have passed provided the def~ndant has comp1eted'a OWl alcohol or drug 
use ri's'k reduction program; the offender must have completed this program before their license 
can be restored. 
2For a 1st OWl offense conviction, a defendant may receive for limited driving privileges in 
cases of "extreme hardship." §40":S-64 Also for a 1st offense, where the court has accepted a 

•
 

•
 

nolo contendere plea, a defendant may be issued a temporary permit for not more than 120 dys 
provided they complete an "alcohol or drug use risk reduction program." If they fail to 
complete this program, the temporary permit is declared invalid and the regular license shall 
remain suspended until the program is completed. §40-6-39l.l(d) 
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Other Criminal Actions Related to OWl:
 

Homicide by Vehicle: 
State Has Such LawlType of Offense: Yes Three Typ~s: l~ Vehicle Homicide in the 

first degree (Felony)-Death where there is no 
"malice aforethought" but where there is either 
reckless driving or a OWl offense. 
l.L. Vehicle Homicide in the Second Degree 
(Misd.)-Where the death is caused'''without an 
intention to do so" and where there is neither 
reckless driving nor a OWl offense. 
ll.L. Vehicle Homicide in the First Degree 
(Felony)-Death where the defendant is an 
"Habitual Violator", hislher license has been 
revoked 2ill!. there is no "malice aforethought". 
§§16-1-3(5) 1 & 40-6-393 

Sanct ions: 
Criminal Sanction: 

Imprisonment (Term): h 2-15 yrs (§40-6-393); l.L. Not more than 12 
mas (§17-10-3(a)(2)); lJ~ 3-15 yrs (§40-6-393) 

Mandatory Minimum Term: h None; l.L. None; ll.L. 1 yr (§40-6-393) 
Fine ($ Range): h None2; l.L. Not more than $1,000 

• 
(§17-10-3(a)(2)); ll.L. Nonl . 

Mandatory Minimum Fine: None (This applies to all veh. homicide offs.) 
Administrative Licensing Action: 

Licensing Authorized and 
Type of Action: Susp/Rev §§40-5-54(a)(1), 40-5-58 & 40-5-63 

Length of Term of 
Licensing Withdrawal: h Susp-3 yrs (§40-5-63(e))/Rev-5 yrs if 

"Habitual Violator"; l.L. 1st off-Susp-12 mos; 
2nd off (win 5 yrs)-Susp.-5 yrs; 3rd off (win 5 
yrs)-"Habitutal Violator"-Rev-5 yrs ll.L. Rev-5 
yr~ See the Comment below. 

Mandatory Action--Minimum 
Length of License 
Withdrawal: h Susp-3 ,rs (§40-5-63(e))/Rev-5 yrs if 

"Habitual Violator" (§40-5-58(f)); l.L. ill 
off-Susp-none; 2nd off (win 5 yrs)-Susp.-120 
d,S; 3rd off (win 5 yrs)-"Habi tutal 
Violator"-Rev.,..2 yrs ll.L. Rev-2 yrs See the 
Comment below. 

Other: None 

lThis section defines a felony. 
2Under §17-10-8. the court as a condition of probation for a felony offense may require an 
offender to pay a fine of not more than $100,000. 
COIIIIIE!nt: A "narrow~' interpretation of §§40-5-54(a)(1) and 40-5-63(a) would indicate that the 
same licensing sanctions apply to both Type II and Type III Vehicle Homicide offenses. I.e .. 
the law "apparently" does not provide for special 1icensing sanctions for persons who are 
convicted of a Type III Vehicle Homicide Offense. However, it is more likely that a Type III 
Vehicle Homicide offender (1st or subsequent) would,be subject to another license revocation 
for 5 yrs with 2 yrs mand. in as must as they ~ould have, no doubt, been convicted of more than 
3 serious traffic offenses win 5 yrs and would, therefore, be subject once again to the 
Habitual Violator Law (§40-5-58). 
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Other Criminal Actions Related to OWl: (continued) 

Driving While License Suspended or Revoked
 
Where the Basis Was a OWl Offense:
 •Sanet ion:
 

Crimi nal :
 
Imprisonment (Term):	 1st off-2 dys-6l1Os (misd.); 2nd and sub. off 

(win 5 yrs)(high ~nd aggravated misd.)-lO dys-12 
mas §40-5-121(a) 

Mandatory Minimum Term 
of Imprisonment: None 

Fine ($ Range): 1st off-$500-$l,OOO; 2nd an~~b. off (win 5 
,yrs)-not more than $1,000-$2,500 §40-5-121(a) 

Mandatory Minimum Fine: Note: The above minimum fines may be mandatory. 
Administrative Licensing Actions:' 

Type of Licensing Action 
(Susp/Rev) : Susp/Rev §40-5-121'(b)(2) & (c)" 

Length of Term of License 
Withdrawal Action: Original susp or rev period is extended 6 ~s 

Mandatory Term of License 
Withdrawal Action: Original susp or rev period is extended 6 mas 

Habitual Offender,Laws:
 
State Has Such Law (Yes/No): Yes §40-5-58
 
Grounds for Being Declared an
 

Habitual Offender: 3 or more serious violations wi·thin a 5 yr period 
Term of License Rev While 

Under Habitual Offender Status: ,	 5-yr rev period §40-5-62(a)(1) Note: A 
probationary restricted hardship license may be 
issued after two yrs of .the rev peri o.d have. • 
passed; see §40-5-58 (e) .' However, th is 
probationary license is' not available if the 
person's regular license has been· revoked 
because of a OWl related death; see §40-5-58(f). 

OWl Offenses and Commercial Kotor Vehicles (CHV)/CORDercial Driver's licenses (COL): . A person 
is "disqualified" from operating a CMV for not less than 1 yr. (mand;) .(not less than 3 yrs 
(3yrs mand.) if transporting hazardous materials) if they are convicted of driving a cm (1) 

with a BAC/BrAC/UrAC level of 0.04 percent or more by weight of alcohol or more in the blood, 
breath or urine (Note: The usual standards for alcohol concentrations in the blood, breath or 
urine are listed in the CMV law but such standards may not apply.), (2) while under the 
influence of alcohol or any drug or (3) of a refusal to submit to a chemical test for alcohol 
concentration. (Note: The CMV implied consent provision, §40-5-153, applies to the testing 
for both an alcohol concentration and for the presence of drugs; however, the disqualification 
provision, §40-5-151(a)(2), applies only to a refusal to submit to a test for an alcohol 
concentration.) For either (1) a subsequent violation or (2) a combination of two or more 
violations of any of the above listed items, the "disqualification" is for life (10 yrs. 
mand.). It is a misd. to operate a CMV with a BAC level of 0.04 or more; the QDly sanctions 
for this offense are the fines associated with OWl offense convictions. In addition, a CMV 
operator, who has any measurable amount of alcohol in their system, must be placed 
"out-of-service'.' for 24 hours .. See §§40-5-142(2), (7), (9), (10) & .(21),40-5-151,40-5-152, 
40-5-153, 40-6-391(i) and 40-6-392(c)(1). 
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• 
Other Criminal Actions Related to DWI: (continued) 

Type of Criminal Offense if 
Convicted on Charges of 
Driving While on Habitual 
Offender Status 

Sanctions Following a Conviction of 
Drivfng While on Habitual Offender 
Status: 

Imprisonment (Term): 
Mandatory Minimum Term of 

Imprisonment: 
Fin'e ($ Range): 
Mandatory Mi nimum Fi ne ($): 

Licensing Actions (Specify): 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents:' 

State Has Such a Law (Yes/No): 

BAC Chemical Test Is Given to the 

•
 
the Following Persons:
 

Driver:
 
Vehicle Passengers:
 
Pedestrian:
 

Laws Establ~shing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase:' 
Minimum Age (Years) Possession: 

Minimum Age (Years) Consumption: 

Dram	 Shop Laws and Relited Legal Actions: 
State Has a Dram Shop Law (Yes/No): 

Felony §40-5-58(c) 

1-5 yrs 

None
 
Not 1ess than $750
 
None
 
None
 

Possible §45-16-27 (Ops. Att. Gen. U79-10 &
 
U80-56) (Indrect chemical test via coroner.)
 

Possible
 
Possible
 
Possible
 

21 (Year Eff: 1986) §3-3-23(a)(1) & (2)
 
21 §3-3-23(a)(2) & (b) (Exceptions: Medical
 
purposes, religious ceremonies, and home use
 
with parental consent.)
 
None 

Yes §51-1-40(b) 1 Note: Action is limited to 
the selling, furnishing or serving of alcoholic 
beverages either (1) to persons under the legal 
drinking age (in a' willful, knowing and unlawful 
manner) or (2) to persons who are "in a state of 
noticeable intoxication" £JJ.Q only for injuries 

'and damages resulting from the operation of a 
motor vehicle "when the sale. furnishing, or 
serving is the proximate cause of such injury or 
damage." 

• lAlso, under §51-1-18. a parent has a right to bring an action against any person who sells or 
furnishes alcoholic beverages to that parent's underage child without the parent's permission. 
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Other State Laws Related To Alcohol Use: (continued) 

"Dram Shop Law" Concept Has Been
 
Adopted Via a Change to the Common
 •
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Cita t ion) : 

Dram Shop Actions-Social Hosts: 

Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action:
 
Term of Imprisonment:
 
Fine ($ Range):
 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type, 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 

Term of Imprisonment: 
Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

No1 

Yes l §51-1-40(b) See the Note under "Dram Shop 
Laws on p. 3-107. 
None 

"isd §§3-l-2(2), 3-3-9, 3-3-22 & 17-10-3 
Not more than 12 mas 
Not more tha~ $1,000 

Yes Susp or cancellation §3-2-3 
2 yrs 

• 
1st off- "isd Subsequent offs- "isd of a high 
and aggravated nature. §§3-1-2(2), 3-3-23, 
3-3-23~1. 17-10-3 & 17-10-4 
For 1st and subsequent off-Not more than 12 mas 
1st off- Not more than $1,000; Subsequent off
Not more than $5,000 

Yes Susp or cancellation §3-~-3 

2 yrs 

l The following case law, it appears, has been abrogated, at least in part, by the dram shop law 
(§51-l-40(b»: Sutter v. Hutchings, 327 S.E.2d 716 (1985); Bishop v. Fair Lane,S Bowling, Inc., 
633 F.Supp. 1195 (1985); and, Tibbs v. Studebaker's of Savannah, 362 S.E.2d 377 (Ga.App. 1987). 
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STATE - Georgia 

• Other State Laws R~lated To Alc~hol Use: (continued) 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohibiting	 (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartme~t 

of a Vehicle: 
Open Container Law (Yes/No): Yes-Lillited App 1i es 0111 y to dri vers §40-6-253 

Anti-Consumption Law (Yes/No): No 

•
 

•
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JURI SDICTION: GUAM 

• 
General Comments: The Government and Penal Codes of Guam (Updated 

through 1974.) 

Basis for a DWI Cha~: 

Standard DWI Offense: Under the influence of intoxicating liquor 
Govt. Code §§23405(a) & 23406 

Illegal Per Se Law (BAC Level): None 
Presumption (BAC Level): 
Types of Drugs/Drugs and Alcohol: 

Other: 

Chemical Breath Tests for SAC Level: 

Preliminary Breath Test Law: 
Implied Consent Law:
 

Arrest Required (Yes/No):
 
Implied Consent Law Applies to
 

Drugs (Yes/No):
 
Refusal to Submit to Chemical Test
 

Admitted into Evidence:
 
Other Information:
 

• 
Chemical Tests of Other Substances for BAC Level
 
Which Are Authorized Under the Implied Consent Law:
 

Blood: 
Urine: 
Other: 

Adjudication of DWI Charges: 

Mandatory Adjudication Law (Yes/No):
 
Anti-Plea Bargaining Statute (Yes/No):
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No): 

Sanction for Refusal to Submit to a
 
Chemical Test:
 

Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail):
 
Administrative Licensing Action
 

(Suspension/Revocation):
 
Other:
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JURISDICTION - Guam 

Adjudication of OWL Charges: (continued) 

Refusal to Take Implied Consent •
Chemical Test:
 

Criminal Sanction (Fine/Jail):
 
Administrative Licensing Action
 

(Suspension/Revocation):
 
Other:
 

Sanctions Following a Conviction	 for a OWL Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc.) :	 (1) Non-Injury Related OWL Off-Misd-lst & sub. 

off-10 dys to 1 yr Govt. Code §23405 (2) 
Injury RelatedcOWI off-Felony-l to 5 ,rs Govt. 
Code §23406 

Mandatory Minimum Term:	 (1) Non-Injury Related OWL Off 1st & sub. off-10 
dys to 1 yr Govt. Code §23405 (2) Injury 
Related OWL off-None 

Fine: 
(1) Non-Injury Related OWL Off-1st & sub.Amount ($ Range): 
Qfl-$lOO to $1,000 Govt. Code §23405 (2) 
Injury Related OWL off-$200 to $5,000 Govt . 
Code §23406 

. (1) Non-Injury Related OWL Off-ld1_~~Mandatory Min. Fine ($): 
off-$100 to $1,000 Govt. Code	 §23405 (2) •Injury Related OWL off-None 

Other Penalties:
 
Community Service:
 
Restitution
 

(eg Victim's Fund):
 
.Other:
 

Admini~trative Licensing Actions:
 
Pre-OWL Conviction Licensing Action:
 

Administrative Per Se Law: None
 

Other: 

Post OWL Conviction Licensing Action:
 
Type of Licensing Action
 

(Suspension/Revocation): Rev Govt. Code §23102(e)(2)
 
Term of License Withdrawal
 

(Days, Months, Years, etc.): yr
 
Mandatory Minimum Term of
 

Withdrawal: yr
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JURISDICTION - Guam 

~rH:J_i_oJ:LS_JJ1lJowing a Conviction for a OWl Offense:
• (continued)
 

Other: 
Rehabilitation:
 

Alcohol Education:
 
Alcohol Treatment:
 
Alcohol Education/
 

Treatment as an Alternative
 
to Crimi nal/
 
Licensing Actions
 
(Describe):
 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: 
Terms Upon Which Vehicle 

Will Be Rel.eased~ 

Other: 
Miscellaneous Sanctio-ns 

Not Included Elsewhere: 

Other Criminal A6tions Related to OWl: 

• 
Homicide by Vehicle:, 

Jurisdiction Has Such Law/Type of 
Offense: Yes-felony Penal Code §§17, 192(3) and 193(3) & 

(4) 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term):	 (1) Vehicle Homicide without Gross 
Negligence-Not more than lyr (2~ Vehicle 
Homicide with Gross Negligence-Not more than 3 
yrs 

Mandatory Minimum Term:  None 
Fine ($ Range): (1) Vehicle Homicide without Gross 

Negligence-Not more than $1,000 (2) Vehicle 
Homicide with Gross Negligence-Not more than 
$3,000 

Mandatory Minimum Fine: None 
Administrative Licensing Action: 

Licensing Authorized and 
Type of Action: Rev Govt. Code §23102(e)(1) 1 

Length of Term of 
Licensing Withdrawal: 1 yr 

Mandatory Action-~Minimum 

Length of License 
Wi thdrawal : 1 yr 

Other: 

• lRevocation for manslaughter resulting from the operation of a motor vehicle. 
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JURISDICTION - Guam 

Other Criminal Actions Related to OWL: (continued) 

Driving While License Suspended or Revoked 
Where the Basis Was a OWL	 Offense: • 

Sanction: 
Criminal: 

Imprisonment (Term): Hisd-Not more than 6 mas Govt. Code §23l0l.l 
Mandatory Minimum Term 

of Imprisonment: None
 
Fine ($ Range): Not more than $500
 
Mandatory Minimum Fine: None
 

Administrative Licensing Actions:
 
Type of Licensing Action
 

(Suspension/Revocation): Susp/Rev Govt. Code §23l02(k)
 
Length of Term of License
 

Withdrawal Action:	 (1) For Operating While Suspended-Extend period 
of suspension for"a like" period (2) For 
Operating While Revoked-An additional I yr 
period of revocation 

Mandatory Term of License 
Withdrawal Action:	 (1) For Operating While Suspended-Extend period 

of suspension for a like period (2) [QI 

Operating While Revoked-An additional 1 yr 
period of revocation 

Other: 

Habitual Offender Laws:
 
Jurisdiction Has Such Law (Yes/No): No
 •
Grounds for Being Declared an
 

Habitual Offender:
 
Term of License Revocation While
 

Under Habitual Offender Status:
 

Type of Criminal Offense/if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): 
Mandatory Minimum Term of 

Imprisonment:
 
Fine ($ Range):
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
 

•
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JURISDICTION - Guam 

•
 Other Laws Related To Alcohol Use:
 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents: 

State Has Such a Law (Yes/No): No 

BAC Chemical Test. Is Given to the 
Following Persons: 

Driver: 
Vehicle Passengers: 
Pedestrian: 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 18 (Year Eff: n.a.) Govt. Code §2531B 
Minimum Age (Years) Possession: 
Minimum Age (Years) Consumption: 

Dram Shop Laws and Related Legal Actions:
 
Jurisdiction Has
 

a Dram Shop Law .(Yes/No): No
 

• 
"Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the Case (Case 
Citation): 

Dram Shop Actions-Social Hosts: 
Other: 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

Type of Criminal Action: Hisd. Govt. Code §§25317 & 25517 
Term of Imprisonment: Not more than 1 yr Govt. Code §25517 
Fine ($ Range): Not more than $1,000 Govt. Code §25517 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes-Susp/Rev Govt. Code §25511(b)(l) 

Length of Term of License Withdrawal: (1) Susp-Time period is not specified in the 
statute. (2) Rev-1 yr Govt. Code §25206 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

• 
Type of Criminal Action: Hisd. Govt. Code §25318 
Term of Imprisonment: Not more than 90 d,S Govt. Code §25318 
Fine ($ Range): Not more than $500 Govt. Code § 25318 
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JURISDICTION - Guam 

Other Laws Related To Alcohol Use: (continued) 

Administrative Actions Against Owners of
 
Establishments That Serve Alcoholic
 •
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

License to Serve Alcoholic Beverages
 
Withdrawn (Yes/No): Yes-Susp/Rev Govt. Code §25511(b)(1)
 

Length of Term License Withdrawal: (1) ~-Time period is not specified in the
 
statute. (2) Rev-l yr Govt. Code §25206
 

Anti-Happy Hour Laws/Regulations:	 No (However, Govt. Code §25329 prohibits the
 
service of more than 1 drink at a time to any
 
person.)
 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): No 
Anti-Consumption Law (Yes/No): Yes (Driver and Passengers) Govt. Code §23405.1 

• 

•3 -116 
10th Edition 



STATE: HAWAII
 

General Comments: See Hawaii Revised Statutes.
 

•
 
Basis for a DWl Charge:
 

Standard DWl Offense:
 

Illegal Per Se Law (BAC Level): 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other: 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law: 
Implied Consent Law: 

Arre>t Required (Yes/No): 

• 
Implied Consent Law Applies to 

Drugs (Yes/No): 
Refusal to Submi t Chemi cal Test 

Admitted into Evidence: 

Other Information: 

. f1 f . t . t . 1.1&2U d t h lnuence 0 In OXlca lng lquorn er e 
§291-4(a) (1) 
0.10 1&3 §291-4(a)(2) 
None 
Under the influence of a Controlled Substance 
§291-74 

0.10 or more is considered competent evidence of
 
driving under the influence if the chemical test
 
was taken within 3 hrs of a DWI violation.
 
§291-5(a)
 
For Commercial Motor Vehicle Operators, see p.
 
3-120.
 

No 

Yes §286- (§1 of 51-91 enacted in 1991) 
(Note: An arrest is needed before licensing 
action can be taken for a refusal to submit to a 
chemcial test.) 

No 

Yes-Limited A refusal can be admitted into 
evidence at the administrative per se offense 
hearing. However, the law specifically 
prohibits the admission of such evidence in 
other criminal and civil cases. §286-159 
Special Note: It appears that either a blood or 
breath test may be given a driver without their 
consent in order to obtain evidence of their 
intoxication if they are involved in an accident 
resulting in either injury or death to another 
person; see §286-163. The law does not require 
that there be "probabl e cause" of a OWl offense 
before such a test can be administered. 

lThe offense of driving while under the influence of intoxicating liquor includes operating a 
motor vehicle with a BAC level of 0.10 or more; see State v. Grindles, 777 P.2d 1187 (Hawaii 
1989) . 
2Under the influence of intoxicating liquor means that the driver "is under the influence' of 
intoxicating liquor in an amount sufficient to impair the person's normal mental faculties or 

•
 
abi 1ity to care for oneself and guard agai nst casualty[.]" §291-4(a) (1)
 

3Standard: Percent or more by weight of alcohol in the person's blood; see §291-4(a)(2) .
 
4See State v. Engcabo, 784 P.2d 865 (Hawaii 1989).
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STATE - Hawaii 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

.Bl ood: Yes •Urine: No 
Other: 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): 
Anti-Pl~a Bargaining Statute (Yes/No): 
Pre-S~ntencing Investigation Law (PSI) 

(Yes/No): 

~~tions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test: 
Criminal Sanctions (Fine/Jail): 
Administrative Licensing Action 

(Susp/Rev) :
 
Other:
 

Refusal to Take Implied Consent 
Chemical Test: 

Criminal Sanction (Fine/Jail): 
Administrative Licensing Action 

, (Susp/Rev) : 

Other: 

None 

No 
No 

Yes Alcohol/substance abuse assessment 
(screeni ng) is requi red for all ~ersons who have 
been convicted of a OWl offense. §§291-4(c) & 
291-7(c) Also, if a person's license is revoked 
under the administrative per se law, they must 
undergo alcohol screening; see §286-261(d). 

N/A 

N/A 

•N/A 

None 

1st acJJ..QJl-Rev-l yr (mand.); Qld action (w/n 5
 
yrs)-Rev-2yrs (mand.); 3rd ac!;Jon (w/n 7
 
yrs)-Rev-4 yrs (mand.); 4th & sub. actions (w/n
 
10 yrs)-Rev-For Life (mand.) For persons under
 
18 years old, their license is revoked until
 
they reach 18 or for the normal revocation
 
period whichever is longer. §§286-257(b) &
 
286-261(b)(5)
 
See "Ignition Interlock" under Miscellaneous
 
Sanctions on p. 3-121.
 
None 

'The offender pays the cost for this assessm~nt; see §§286-261(d), 291-4(c) and 291-7(c). 
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STATE - Hawai i 

•
 Sanctions Following a Conviction for a OWl Offense:
 

Criminal Sanctions: See the Special Note below. 
Imprisonment: lsl~ (alcohol off)-48 hrs l -30 d,S; J~t off 

(drug off)-48 hrs 1; 2nd off (alcohol off) (win 5 
yrs)-48 con hrs-60 d,S; 2nd off (drug	 off) (win 
5 yrs)-48 con hrs; 3rd off (alcohol & drug off) 
(win 5 yrs)-10-180 d,S §§291-4 & 291-7 . 

Mandatory Minimum Term:	 ZJlJLJ2.li (alcohol & drug off) (win 5 yrs)-48, cons 
hrs; 3rd off (alcohol off) (win 5 yrs)-10dys 
(with at least 48 cons hrs) ;3rd off (drug 
Qif)-10 d,S §§291-4(b)(2)(S)(ii) & (3)(C) and 
291-7(2) (S( i i) 

Fine: 
Amount ($ Range):	 1~i-Qff-$150 to $1,0001; 2nd off (win 5 

yrs)-$500 to $1,000; 3rd off (win 5 yrs)- $500 
to $1,000 §§291-4 & 291-7 These fine sanctions 
apply to both alcohol and drug offs. 

Mandatory Minimum Fine ($):	 2nd & 3rd offs-$5002 

Other Penalties: 
Community Service: ~_LQli-72 hrs 1; ?JJd....off (win 5 yrs)-80 hrs as 

an alternative to imprisonment §§291-4 & 291-7 
Restitution (eg Victim's Fund) Yes Direct compensation by defendants to the 

victims; see §706-605(d).3 

•
 
Other: HOllIe detention may be assigned as a condition of
 

probation; see §706-624(2)(p).
 
~gnition Interlock. See Footnote No.4.
 
§§286-253(c) & 286-261(e)
 

Administrative Licensing Actions:
 
Pre-DWLConvicJJ..on Licensing Action:
 

Administrative Per Se Law:	 Yes-O.10 BAC/BrAC or Under the Influence of 
Intoxicating Liquor5 §§286-251, 286-258(d) and 
228-275(a) 1st action-Rev-3 mos4 (30 dys 
mand.); £nd action (win 5 yrs)-Rev-1 yr (mand.); 
3rd action (win 7 yrs)-Rev-2 yrs (mand.); ~th & 
sub. actions (win 10 yrs)-Rev-For Life (mand.) 

Special Note: "Documentary and testimonial evidence provided by an arrestee" at an 
administrative per se proceeding	 cannot be admitted into evidence against the arrestee in a OWl 
criminal offense trail. §286-253(a) 
lThe Court must sentence a person convicted of a 1st off to at least one of the sanctions 
listed but it has the authority to sentence such person to more than one such sanction. 
2Ref : State v. Auakuelo, 683 P.2d 400 (HawaiiApp. 1984). 
3Note : The payment of restitution shall have priority over the payment of the fine; see 
~706-605(b) . 

For a first admin. per se action, a conditional (restricted) license for hardship purposes may 
be issued after 30 dys of revocation period have passed. The licensing agence may order that 
the person use an "ignition interlock" device when operating their vehicle. §§286-264(c) & 

• 
286-261(e) In fact, the licensing agency may order the use of these devices even after 
re-licensing following the the revocation period. §286-261(e) 
5If a person's license is both revoked and suspended for the same occurrence under the admin~. 
per se law and for a OWl offense conviction, the' total time the person's driving privilege can 
be denied cannot exceed the longer of	 the t~o' periods. §286-253(b) 

3 - 119 
10th Edition 

http:Yes-O.10
http:ZJlJLJ2.li


STATE - Hawaii 

Sanctions Following a Conviction for a DWI Offense: 
(continued) 

Other: 

Post DWl Convictign Licensing Action: 
Type of Licensing Action 

(Susp/Rev): 

Term of License Withdrawal 
(Days, Months, Years, etc.): 

Mandatory Minimum Term of 
Withdrawal: 

Other: 
. Rehabilitation: 

Alcohol Education: 

For persons under 18 years old, their license is •
revoked until they reach 18 or for the normal 
revocation period whichever ;s longer. 
§286-26l(b)(5) 
Special Note: (Admin. per se licensing 
sanctions may also app)y to driving while under 
the influence. However, the law is not clear on 
this poinL) 
None 

l~t off-Suspl; 2nd off-Susp; 3r~~fi-Rev 
§§29l-4 & 291-7 The sanctions below apply to 
both alcohol and dru~ off~. See Footnote No.5 
on p. 3-119. 

1st off-90 dysl; 2ndoff-l yr; 3rd off-1-5 yrs 

~1-Qfi-30 dys with a restricted license for 60 
dysl&2; 2nd off-'l yr; 3rd off-l yr 

1st off - A mandatory 14 hr alcohol/drug abuse 
edue a t ion / C0 un seli ng.' pro gram. §§Z91- 4(b) ( 1) (A) •
& 291-7(b)(1)(A) 

lNo~e: For certain serious traffic law violations, e.g., an alcohol driving offense, a person 
recieves points on their driving record. A license is suspended from 1-6 months if acperson 
accumul~tes 12 point~ on 'their record. For an alcohol driving offense conviction, a person 
receives from 4 to 8 points. Consequently, for a first conviction for an alcohol driving 
offense,' a'person could recieve up to a 6 mo~th license suspension if they. have accumulated 12 
points as a'result of this conviction and f~om other previous traffic law violations. See 
~286-128. . 
A person, operating a vehicle on a restricted license, may be required to use vehicles 

equipped with "ignition interlock" systems.' §291-4(b)(1)(B) 

OWl Offenses and Connercial Kotor Vehicles (CHV)/Connercial Driver's Licenses (COL): A person 
is "disqualified" from operating a CMV for not less than 1 yr. (1 yr mand.) (not less than 1 
yrs 3 yrs (3 yrs mand.) if transporting hazardous materials) if, while driving a CMV, they (1) 
have a BAC/BrAC level of 0.04 or more, (2) are under the influence of alcohol, a controlled 
substance or any drug which impairs,driving ~bility or (3) refuse to submit to a chemical test 
for a'n alcohol concentration. Note: The CMV "disqualification" provision, based on refusal, 
applies only to a refusal to submit to a chemical test for alcohol concentration; however, the 
CMV implied consent provision applies, to the testing for both alcohol or controlled 
substances. For either (1) a subsequent violation or (2) a combination of two or more 
violations of any of the above listed items, the "disqualification" is for life (mand.). In 
addition, a CMY operator who has a BAC/BrAC. level or between 0.01 and 0.03 must be placed 
"out-of-servi ce" for 24 hours. See §§286-231, 286-240, 286-242 & 286-243. 
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STATE - Hawaii 

~aDctions Following a Conviction for a OWl Offense:
• (continued)
 

Alcohol Treatment: The court may require either a 1st or sub. OWl 
offender to obtain appropriate treatment for an 
alcohol abuse problem. Treatment costs must be 
paid by the offender. §291-4(c) 

Alcohol Education/ 
Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: No 
Terms Upon Which Vehicle 

Will Be Released: 
Other: None 

Miscellaneous Sanctions 

• 
Not Included Elsewhere: Ignition Interlock. Persons, who have refused 

to submit to a chemical test for the first time 
or who have been convicted of a 1st OWl offense, 
may be required to use vehicles equipped with 
"ignition interlock" devices. §286-264(d) 
OWl Bodily Injury Offenses. I. Serious bodily 
iDjury caused by negligent veh operation 
(negligent injury in the 1st degree)-Cl C 
felony: Jail-not more than 5 yrs; fine-not more 
than $10,000. A mandatory imprisonment term of 
1 yr, 8 mos if the person injured was either 60 
years old or older, blind, paraplegic, 
quadriplegic or eight (8) years old or younger. 
II. Substantial bodily injury caused by 
n~~nt veh operation (negligent injury in the 
2nd degree)-misd: Jail-not more than 1 yr; 
fine-not more than $2,000. See §§706-620, 
706-640, 706-660, 706-660.2, 706-663, 707-705 & 
707-706. 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 

• 

State ~as Such Law/Type of Offense: Yes--3 types of offs: (1) Death caused by 
negligent veh operation while DWI (negligent 
homicide in the first degree) a Cl B felony; (2) 
death caused by negligent veh operation 
(negligent homici~e ,in the second degree) a Cl C 
felony; (3) death, c~used by simple 
negl i gen ce-.( negl i gent homi cide in the th i rd 
degree) a misd See §§706-620, 706-640, 706-660, 
706-660.2, 706-663, 707-702.5, 707-703 & 
707-704. 
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STATE - Hawai i 

Other Criminal Actions Related to OWl: (continued) 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term): 

Mandatory Mini~um Term: 

Fine ($ Range): 

Mandatory Minimum Fine: 
Administrative Licensing Action: 

Licensing Authorized and 
Type of Action: 

Length of Term of 
Licensing Withdrawal: 

Mandatory Action--Minimum 
Length of License 
Withdrawal: 

Other: 

• 
Death caused by negligent veh opefation while 
OWl (!l@li~nt homicide in the l~ree) a Cl 
B felony-Not ~orethan 10 jrs; death caused by 
negligent veh operation (D~lj~~QtJlomiciY~~ 

the 2nd degree) a Cl C felony-Not more than 5 

yrs; deat~ cau~ed by si~ple 

negligence-(!lggli~omicide in the 3rd 
~gree) a misd-Not more than 1 yr 
The following mandatory imprisonment sanctions 
~pply if the person killed was either 60 years 
old or older, blind, paraplegic, quadriplegic or 
eight (8) years old or younger. Negligent 
homicide in the first degree-3 yrs, 4 mos; 
negligent homicide in the second degree-l yr, 8 
mos. §§706.620 & 706-660.2 
Death caused by negligent veh opel'ation while 
OWl (!1.f.9lige-ilLhomjJ;;Jjlgj_n_tbj!-l2.L d.egLe_e.) a Cl 
B felony-Not more than $25,000; death caused by 
negligent veh operation (!If.9lj.9~[l.L..b..Qmi..uQ.Lirr 
the 2nd degree) a Cl C felony-Not more than 
$10,000; death caused by simple 
negligence-(negligent homicide in._the 3rd 
J;te.gree) a mi sd-Not more than $2,000 
None • 
Death caused by negligent v~h operation while 
OWl (DJ1gJige.!1LQomiU.~ i!U.b~_EnLdJ1gree) a 

. 1
C1 B fe1ony-Rev ; dea th cau sed by neg1i gen t veh 
operation (~gligent homiiidJLJJLihese£Qnd 
~ree.) a Cl C felony-Rev; death caused by 
si~ple negligence~(De--9Li~ent homicide in the 
thlrd degree) a mlsd-Rev ' . 

Death caused by negligent veh operation while 
OWl (IJJJmiWL---.i!LJM...li.L~Uegr~e) a Cl B 
felony-Not less than 1 yr; death caused by 
negl i gentveh operat ion '( homic i de' in the second 
!!,ggree) a Cl C felony-Not less than 1 yr; death 
caused by simple negligence--hom~ide_l[l~ 

third degree) a misd-Not less than 1 yr 

lyr
None 

lNote: Mandatory rev. appli'es to a convi.ction of the driver for "manslaughter"; see §§286-124 
and 286-126. •
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STATE - Hawaii 

•
 Other Criminal Actions Related to OWl: (continued)
 

Driving While License Suspended or Revoked 
Where the Basis Was a OWl Offense:
 

Sanction:
 
Criminal:
 

Imprisonment (Term):	 1st off-3 con days - 30 days: 2nd off (win 5 
yrs)-30 dys; ~3wrd~a~n~d~s~ub~.~0~f~f (win 5 yrs)-l yr 
§291-4.5 

Mandatory Minimum Term 
of Imprisonment: None 

Fine ($ Range): . 1st off-$250-$l,OOO; 2nd off (win 5 yrs)-$l,OOO; 
3rd and sub. off (win 5 yrs)-$2,OOO §291-4.5 

Mandatory Minimum Fine: None 
Administrative Licensing Actions: 

Type of Licensing Action 
(Susp/Rev) : Susp/Rev §291-4.5 

Length of Term of License 
Withdrawal Action: J.:?J off-For an additional susp/rev period of 1 

yr; 2nd off (win 5 yrs)-For an additional 
, susp/rev peri od of 2 yrs; 3rd and slJ..L..Qii (win 

5 yrs)-Pennanent Revocation See Footnote No. 
1. §291-4.5 

Mandatory Term of License 

• 
Withdrawal Action: The above suspensions or revocations appear to 

be mandatory . 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 
Grounds For Being Declared an.
 

Habitual Offender:
 
Term of License Rev While
 

Under Habitual Offender Status:
 
Type of Criminal OFfense if
 

Convicted on Charges of,
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment: 
Fine ($ Range): 
Mandatory M~nimum Fine ($): 
Licensing Actions (Specify): 

• 1The ,period. of suspension or revocation shall commence upon the person's release from 
imprisonment. §291-4.5(a) 
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Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: .
 

State Has Such a Law (Yes/No): 

BAC Chemical Test Is Given to the 
the Following Persons: 

Driver: 
Vehicle Passengers: 
Pedestrian: 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 
Minimum Age (Years) Possession: 

Minimum Age (Years) Consumption: 

Dram Shop Laws and Related Legal Actions: 
_State Has a Dram·Shop Law (Yes/No): 

"Dram Shop Law" Concept Has Been 
Adopted 'Via a Change to the Common 
Law Rule by Action of the Highest 
Cour~ of Record in the State (C~se 

Citation): 
Dram Sh~p Actions-~ocial Hosts: 

Other: 

Criminal 'Action Against Owner or Employees 
'of Establi~hme~ts that Serve Alc~holic 
B~verages to Intoxicated Patrons: 

Type of Criminal Action: 
Term of Imprisonment: 

Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License toS.rve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Wi thdrawal : 

•
 
Possible (§841-3) (There is an indirect 
chemical test via the coroner.) 

Possible 
Possible 
Possible 

21 (Year Eff; 1986) §§281-1, 281-78 & 281-101.5
 
21 (Employment situations, medical treatment
 
and religious ceremonies are excluded.)
 
§§281-1, 281-78, 281-101.5 and 7l2-1250.5(2(a) &
 
(b) 

None 

No 

•Yes Ono v. Applegate, 612 P.2d 533 (Hawaii 1980) 
No Johnston v. KFC Nat. Management Co., 788 
P.2d 159 (Hawaii 1990) 
None 

Ptisd
 
Not more than 6 IIOS (§§281-78, 281-91 and,
 
281-102)
 
Not more than $1,000
 

Yes Susp or rev 
Not specified in the statute '(~ot~: A ci vi 1 
pena1ty 0 f not mo re than $2,000 may be assessed 
in lieu of lic~nse susp or rev.) 

•
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•
 
Oth~~tate Laws Related To Alcohol Use: (continued)
 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcohol i c Beverages or' the Wrong Type 
of Alcoholic. Beverage to Those Persons 
Under the Minimum.Legal Drinking Age: 

Type of Criminal Action: 
Term of Imprisonment: 
Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

Lice~se ~o Serve Alcoholi~ Beverages 
Withdr~wn (Yes/No): 

Length of Term License Withdrawal: 

Antj-Happy Hour Laws/Regulations: 

• Laws Pr9hibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

Hisd l 
1Not more than 6111OS ,
 

Not more than $1,0001 (§§281-78, 281-91 &
 
281-102 and Ch. 712) 

I
 

Yes, susp or rev
 
Not specified in the statute (Note: A civil
 
penalty of not more than $2,000 may be assessed
 
in lieu of license susp or rev.) (§§281-78,
 
281-91 & 281-10 and Ch. 712)
 

No (Note: Under §281-78.5, the liquor
 
commission is required to promulgate regulations
 
which prohibit practices which promote excessive
 
consumption of alcoholic beverages.)
 

Yes §§291-3.1(a) & 291-3.2(a)2
 
Yes Driver and passengers §§291-3.1(b),
 
291-3.2(b) & 291-3.3 1
 

•
 lUnder §712.1250.5, it is a misdemeanor to promote intoxicating liquor to a minor: Jail-not
 
more than 1 yr (§706-663) and fine-not more than $2,000 (§706-640(4)).
 
2There is an exception in the case of motor vehicles for hire; see §291-3.4.
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STATE: IDAHO 
G~n~ral Comments: See Genera l l aws of Idaho Annotated. 

Bas is for a OWl Charge: 

Standard O~I Offense: Unde r th~ inf luence of alc ohol §18-8004(l){a) 
I ll~gal 

1 Per Se Law (BAC/Br AC Lev ell : 0 . 10 §18-8004( 1l (a) 
Presumpti on (BAC Level): None 

Types of Drugs/ Drugs and Alcohol: Under the influence of ( 1) Any Drug, (2) 
Intox icat ing Substance or (3) a Comb i nation of 
Any Drug and Alcohol §§18-8004( l )(a) & 
18-8004(5} 

Ot her: for Comm. Motor Vehicle Operat ors , see be l ow. 

Chemical Breath Tests for BAC/BrAC Leve l: 

Pre l iminary Breath Te st Law: No 
Impl ied Consent Law: 

Arrest Required (Yes/No) : 
Implied Consent law Applies to 

Drugs (Yes/No): Yes §18-8002(1) 
Re fusal to Submi t Chemical Test 

Admi tted into Evi dence: Yes (Crimi nal Cases) Sta t e v. Bock, 328 P. 2d 
1065 ( 1958 ) 

Other Information: None 

~M.Illica l Tes~..O.t~l!_bstancg_s._lg_r BAL~ID'el 

Which Are Authorized Unde r t he Implied Consent Law: 

Blood: Yes §§ 18-8002(1) & 18-8004 
Urine : Yes §§18-8002J l l & 18-8004 
Other : None 

Adiud ication of OWl Charges: 

Mandatory Adjudicat i on Law (Yes/No ) : No 
Anti-Plea Barga ining Statute (Yes /No) :' No 
Pre-Sen tencing Investigation Law (PSI) 

(Yes/No): Yes (Al coho l Evaluat i on ) §18-8005(7 ) 

1Th is State's ill egal per se law also makes it an offense to operat~ a motor vehic le wi th 
either ( 1) a breath alcohol concentrat ion leve l of 0 . 10 or more or (2) a urine alco~ol 
concentration of 0.10 or more . 
2The poli ce need only "reasonabl e grounds" of a OWl off be fore the implied consent law is 
appli cable ; see §16- 8002( I). Howeve r, §18-6002(4)(b) appears to i ndi cate that "probable cause" 
i s needed. 
OWl Offenses ~nd Commercial Hotor Vehicles (CHV)/Commercial Dr1ver's licenses (COL): A person 
is "di squalified" from operating a CHV for I yr. (mand . ) (3 yrs (mand.) if transporting 
hazardous materials) if, while dr iving a CMV, t hey ( 1) have a BAC/BrAC/"Bodi l y Substance" l eve l 
of 0.04 or more, (2) are under the in f luence of alcohol or a controlled substance O l' (:! ) ,-efuse 
to submit t o a chemical test for an al cohol concentrat ion . For either {1) a subsequent 

olation or (2) a comb inat ion of two or more violations of any of th~ Cl bove l isted i t e~l S , lhe 
isqual ification'' is for life (mand .}. In addition, a CHV operator who has any. "detectabl e" 
ount of al cohol in t heir system must be placed "out- of- serv i ce" for 24 hours. See 
49-105(6), 49-104(9), 49-335 (Reference i s made t o 49 Cf R part 383.), 18-8002(3)(a). 
-8004(1 )( b) , 18-8004(4) and 18- 8005(2) & ( 3) -
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STATE - Idaho 

Sa~~tions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a P-,-e1 imi.!J.2.r:.)'_Jtr..f~th Test: •
Criminal Sanctions (Fine/Jail):	 N/A 
Administrative Licensing.Action
 

(Susp/Rev) : N/A
 
Other: N/A
 

Refusal to Take Implied Consent 
.Chemi c:.i!l_Test:
 

Criminal Sanction (Fine/Jail): No
 

Administrative Licensing Action
 
(Susp/Rev) :	 1st Refusal-180 dys susp (mand.); 2nd R~fysal 

(w/n 5 yrs)-l yr susp. (mand.) §18-8002(3)(c), 
(4)(b) & (4)(c) 

Other:	 None 

Sanctions Following a Conviction	 for a OWl Offense: 

Crimi nal Sanctions: 
Imprisonment:	 _~l-Q[f-Not more than 6 mas; £o~._q£f (w/n 5 yrs) 

misdemeanor-10 dys to 1 yr; 3rd & sub off (win 5 
yrs) Felony-Not more than 5 years; Aggravated 
OWl where there is bodily harml 
disfigurement-Not more than 5 years See 
§§18-8005 & 18-8006. 

Mandatory Minimum Term:	 Lst off Misd-None; £~~~ii (win 5 yrs) Misd- 10 
dys (must serve 48 con. hrs) 1; 3rd & sub off. •(w/n 5 yrs) Fe1ony-30 dysl; Aggravated OWl off 
where there is bodily harm/disfigurement-30 
dysl See §§18-8005 & 18-8006. 

Fine: 
Amount ($ Range):	 1st off Misd-Not more than $1,0002 ; 2nd off (w/n 

5 yrs) Misd-Not more than $2,0002 ; 3rd & sub off 
(w/n 5 yrs) Felony-Not more than $5,0002; 
Aggravated OWl off where there is bOdil~ 

harm/disfigurement-Not more than $5,000 See 
§§18-8005 & 18-8006. (See Foo~note No.3 below.) 

Mandatory Minimum Fine ($):	 None 

lHi~t~ri;~l'-N~-te: Under Art. 5, §13 of the State's constitution, the legislature may provide 
for mandatory minimum sanctions. This constitutional provision indirectly abrogated the Idaho 
Supreme Court's decision in State v. McCoy, 486 P.2d 247 (Idaho 1971), that had voided a 
statute requiring mandatory sanctions. 
2A defendant is also assessed a speci~l fine of $10 which: is paid into a crime victims'
 
compensation account; see §72-1025.
 
3Under §18-8010, a surcharge of $15 is added to all fine~ for the purpose .of purchasi~g
 
ignition interlock and electronic monitoring devices.
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STATE - Idaho 

• Sanctions Following a Conviction for a OWl Offense:
 
(continued)
 

Other Penalties: 
Community Service: None 
Restitution (eg Victim's Fund) Yes Aggravated OWl off where there is bodily 

harm/disfigurement; see §18-8006(1)(e). There 
is also a victims' compensation fund; see 
§72-1001 et seq. See Footnote No.2 on p. 3-128. 

• 

Other: Under §18-8008, if any part of a jail sentence 
or fine is suspended, the court may impose,_in 
addition to any other penalty, the following 
requirements. (1) The defendant may only 
operate a motor vehicle equipped with an 
"ignition interlock" device; an imprint/notice 
shall be made on/attached to the defendant's 
license stating that driving privileges are 
granted only for use on motor vehicles equipped 
with this device; the court can require use of· 
this device for a period of time not in excess 
of the defendant's probation period. And, (2) 
the court may require the defendant to use an 
"electronic IIOni toring" devi ce to record thei r 
movements while they are on probation to insure 
that they comply with either curfew hours, 
driving privilege restrictions or-home 
confinement requirements. 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: None 
Other: Under §49-326(a)(1) & (5), a person's license 

may be susp for not more than 1 yr if they have 
"committed" (but have not necessarily been 
convicted of) an off that usually requires 
license rev (e.g., veh. homicide) 1. Such action 
may be taken without a preliminary hearing. 

Post	 OWl Conviction Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev):	 1st off-SuspZ; £nd off-Susp2; ~LQ_& sub 
off-Susp2; Aggravated OWl off-Susp §§18-8005 & 
18-8006 

lThese provls10ns do not apply to OWl ~ffense convi(tions since such convictions result in 
license suspension DQl revocation. 

• 
2If the offend~r is a minor (a person under 18 years old), their license is suspended or denied 
for either an additional 1 year or until the person reaches 18 which ever period 15 longer o~ 

following the end of any period of susp·or rev; this licensing action appears to be mandatory. 
See § 18-8005(7). 

3 - 129 
10th Edition 



STATE - Idaho 

~~~ljons Following a Conviction for a OWl Offense: 
(continued) •Term of License Withdrawal 

(Days, Months, Years, etc.): 

Mandatory Minimum Term of 
Withdrawal: 

Other: 
Rehabilitation: 

Alcohol Education: 
Alcohol Treatment: 

Alcohol Education/ 
Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe) : 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: 
Terms Upon Which Vehicle 

Will Be Released: 
Othe r: 

Miscellaneous Sanctions 
Not Included Elsewhere: 

Other Criminal Actions. Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: 

1st off-Not more than 180 dys; 2nd Qii-l yr 
after release from confinement; 3rd & sub off
1-5 yrs after release from confinement; 
Aggravated OW! off-1-5 yrs after release from 
confinement §§18-8005 & 18-8006 

~_fi-None1; Z~ off-1 yrafter release from 
confinement2 ; 3rd & sub off-l year after release 
from confinement; Aggravated OW! off-l year 
after release from confinement §§18-8005 & 
18-8006 

A.DW! offender may be required to participate in 
an alcohol treatment program by the court; see 
§18-8005(8). 

• 
No 

None 

None 

Yes-Ther are three (3) types of offs for veh 
manslaughter. -Death as a result of either (1) 
an unlawful act not amounting to a felony where 
gross negligence is involved (Felony), (2) a OW! 
off (Felony) or (3) death as a result of an 
unlawful act not amounting to a felony where 
there is no gross negligence (Misd.). §§18-111, 
18-4006(3) & 20-201 et seq. 

lA restricted license may be issued for reasons of employment.
 
2After the 30 day mandatory period, a restricted license may be issued for reasons of
 
employment for the balance of the 6 mo minimum susp period.
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Other Criminal Actions Related to OWl: (continued) 

Sanctions:• Criminal Sanction: 
Imprisonment (Term): Death as a result of either (1) gross negligence 

or (2) a OWl off-Not more than 7 years; (3) 
death as a result of an unlawful act not 
amounting to gross negligence - Not more than 
year §18-4007(3) 

Mandatory Minimum Term: None 
Fine ($ Range):	 Death as a result of either (1) gross negligence 

or (2) a DWI off-Not more than $7.000; (3) death 
as a result of an unlawful act not amounting to 
g~oss negligence - Not more than $2.000 
§18-4007(3) 

Mandatory Minimum Fine:	 None 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action:	 Death as a result of either (1) gross negl igence 
or (2) a OWl offs-Rev §49-325(1)(a); (3) death 
as.a result of an unlawful act not amounting to 
gross negligence - Rev §49-325(1)(a) 

Length of Term of 

• 
Licensing Withdrawal: D~ath as a result of either (1) gross negligence 

or (2) a DWI offs-Not less than 1 yr 
§49-326(5) (3) death as ar~sult of an unlawful 
act not amounting to gross negligence - Not less 
than 1 yr §49-326(5) 

Mandatory Action--Minimum 
Length of License 
Withdrawal: Death as a result of either (1) gross negligence 

or (2) a DWI offs-l yr; (2)	 Death as a result of 
an unlawful act not amounting to gross 
negligence - 1 year §§49-325(a) & 49-326(5) 

Other:	 Note: A temporary restri cted 1i cense cannot be 
; ssued fall owi ng re·vs based on veh man slaugh ter.; 
see §49-325 (2) . 

Driving While License Suspended or Revoked.
 
Where the Basis Was a OWl Offense:
 

Sanction:
 
Criminal:
 

Imprisonment (Term):	 1st off Misd-Not less than 2 dys to 6 mas; ~nd 

Qli Misd (win 5 years)-20 dys to 1 yr: JL~_~DQ 

subsequent offs (win 5 years)(felony)-Not more 
than 3 yrs §18-8001 

Mandatory Minimum Term 

• 
of Imprisonment: . lU-l1Jf Mi sd-2 dys; fD!L9J[ Hi sd (win 5 

years)-20 dys; 3rd and subsequent offs (win 5 
years)(felony)-30 dys 
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Other Criminal Actions Related to OWl: (continued) 

Fine ($ Range):	 1st off Misd-Not more than $500; 2nd off Misd 
(win 5 years)-Not more than $1,000; 3rd and 
subsequent offs (win 5 years)(felony)-Not more 
than $3,000 

Mandatory Minimum Fine:	 None 
Special Note: If a person is convicted of an 
alcohol driving off and such person had no 
driving privileges at the time of arrest, the 
penalties imposed under §18-8001 are in addition 
to any penalties imposed for an alcohol driving 
off conviction. §18-8001(7) 

Administrative Licensing Actions: 
Type of Lic~nsing Action 

(Susp/Rev) : ~t off-Susp; 2n~_9li (win 5 years)-Susp; 3rd 
and subsequent offs (win 5 years)-Susp §18-8001 

Length of Term of License 
Withdrawal Action:	 1st Off (Misd)-License susp for an additional 6 

mos l ; 2nd~ (Misd) (win 5 yrs)-License susp 
for an additional 1 yr; 3rd and sub~.@!!ent offs 
(win 5 yrs) (felony)-License suspended for an 
additional 3 yrs §18-8001 

Mandatory Term of License 
Withdrawal Action:	 1st off-None l ; 2nd off (win 5 yrs)-An additional 

susp for 1 yr; 3rd and subsequent offs (win 5 
yrs)-An additional susp for 3 years §18-8001 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 
Grounds for Being Declared an
 
~abilual Offender: 

Term of License Rev While
 
Under Habitual Offender Status:
 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): 
Mandatory Minimum Term of 
. Imprisonment:
 

Fine ($ Range):
 
Mandatory Minimum Fine ($):
 

. Licensing Actions (Specify): 

•
 

•
 

lRestricted licenses available for employment reasons or family health needs. §18-800l(3)(c) •
3 - 132 

10th Edition 

mailto:sub~.@!!ent
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•
 

•
 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
BAC Chemical Test Is Given to the 

the Following Persons: 
Driver: 
Vehicle Passengers: 
Pedestrian: 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 

Minimum Age (Years) Possession: 

Minimum Age (Years) Consumption: 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 

"Dram Shop Law" Concept Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): 

Dram	 Shop Actions-Social Hosts: 
Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
~everages to Intoxicated Patrons: 

Type	 of Criminal Action: 

Yes	 §49-1016 

Yes 
No 
Yes 

21 (Year Eff: 1987) §§23-312, 23-929, 23-1023 
& 23-1334 
21 §23-949 (There is an employment exemption 
for persons who are at least 19 years old; see 
§§23-1013 & 23-1334.) 
21 §23-949 

Yes	 §23-808 Note: This law limits liability 
to situations where the patron/guest was either 
(1) obviously intoxicated or (2) intoxicated and 
under the legal drinking age . 

Note: Case law (e.g., Alegria v. Payonk, 619 
P.2d 135 (1980)) may have been abrogated by 
legislation enacted in 1986; see §23~808. 

Yes §23-808 See Note above under Dram Shop Law. 
No 

State ale. liquor dispensary employees (pkg. 
sales)-Hisd §§23-312 & 23-601; State authorized 
ale. vendors/distributors (pkg. sales)-Hisd 
§§18-113 & 23-605; Retail ale. liquor by the 
drink 1-Hisd §§23-929 & 23-935; Retail sale of 
beer (not more than 4% ale. by volume)-no 
sanctions; Retail sale of wine (not more than 
14% ale. by volume) (pkg sales and by the 
drink)-no sanctions2 

lThese retailers may also sell wine (of not more than 14% ale. by volume) by the drink; see 
~23-1332 . . Probably covered,by the provisions of §23-605 which generally prohibits persons from selling 

, 
"alcoholic liquor" to intoxicated persons-Misd-jail: not more than 6 mos; fine: not more than 
$300; see §18-113. 
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Other State Laws Related To Alcohol Use: (continued) 

Term of Imprisonment:	 State ale. liquor dispensary employees (pkg. 
sales)-3 nos-l yr; State authorized ale. • 
vendors/distributors (pkg. sales)-not more than 
"6I11Os; Retail ale. liquor by the drink l-30 dys-6 

'}. , 
11I05; Retail sale of beer (not more than 4% ale. 
by volume)-none; Retail sale of wine (not more 
~han 14% ale. by volume) (pkg sales and by the 
'drink)-none2 

Fine \$ Range):	 State ale. liquor dispensary employees (pkg. 
sales)-$300-1.000; State auth6ri~ed ale. 
vendors/distributors (pkg. sales)-not more than 
$300; Retail ale. liquor by the drink l -$100-300; 
Retail sale of beer (not more than 4% ale. by 
volume)-none; Retail sale of wine (not more than 
14% ale. by volume) (pkg sales and by the 
drink)-none2 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes §23-933 (1) Liquor by the d~ink" licensees 

may pay $5,000 for a 1st off in lieu of susp.; 
(2) Liq. vendors/distributors may post a $1,000 
bond for a 1st violation in lieu"of license 
suspension. 

Length of Term of License Withdrawal:	 Statute has no stated time period. • 
Criminal Actions Against Owners or
 

Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action:	 State ale. liquor dispensary employees (pkg. 
s~les)-Misd §§23-312 & 23-~01; S{at~ authorized 
ale. vendors/distributors (pkg. sales)-12~ 

Misd; Sub. off.-~e1ony §§18-112, 18-113 &" 
23-6033; Retail ale. liquor by the drink l&3 
-Misd §§23-929 & 23-935; Retail sale of beer 
(not more thaA 4% al~. by ~olume)-Hisd 

§§18-113, 23-1013 & 23-1020; Retail iale of wine 
(not more than 14% ale. by volume) (pkg s~les 

and by the drink)-Misd'l' §§18-113, 23-1334(b) & 

23-1335 

lMay also sell wine (of not more than 14% ale. by volume) by the drink; see §23-1332. 
2probably covered by the provisions of §23-605 which generally prohibits persons from selling 
"alcoholic liquor" to intoxicated persons-Misd-jail: not more than 6 mos; fine: not more than 
~300;' see §18-113. ""' 

Sec. 23-603 appears to apply generally to any person 'selling "alcoholic liquor" to a minor. 
1st off-Misd.-jail: not more than 6 mos; fine: not more than $300 i§18-li3); 2nd and sub. 
off-Felony-prison: not more than 5 yrs; fine: not more than $5,000 (§18-112) •
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•
 Other State Laws Related To Alcohol Use: (continued)
 

Term of Impri sonment:	 State al c. 1i quor di spensary employees (pkg. 
sales)-3I1Os-1 yr; State authorized ale. 
vendors/distributors (pkg. sales)-lst off-cc-not 
more than 6 mos, Sub. off.-not more than 5 yrs2; 
Retail ale. liquor by the drink l &2_30 dys-6 mos; 
Retail sale of beer (not more than 4% ale. by 
volume)-not IIIOre than 6 mas; Retail sale of wine 
(not more than 14% ale. by volume) (pkg sales 

2and by the drink)-not more than 6 mos	 . 
fine ($ Range):	 State ale. liquor dispensary employees (pkg. 

sales)-$300-1,OOO; State authorized ale. 
vendors/distributors (pkg. sales)-15~-not 

more than $300, Sub. oi-~-not more than 5,0002; 
Retail ale. liquor by the drink l &2_$100-300; 
Retail sale of beer (not more than 4% ale. by 
volumel-not more than $300; Retail sale of wine 
(not more than 14% ale. by volume) (ekg sales 
and by the drink)~not more than $3002 . 

Administrative Actions Against Owners of
 
Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

•	 
License to Se~ve Alcoholic Beverages 

Withdrawn (Yes/No):	 Yes (1) Liquor by the drink licensees, 4% beer 
retailers and 14% wine retailers may pay $5,000 
for a 1st off in lieu of susp.; (2) Liq. 
vendors/distributors may post a $1,000 bond for 
a 1st violation in lieu of license 
Guspension/revocation. 

Length of Term License Withdrawal:	 Indeterminate (statute has no specific time 
period) §§23-933, 23-1037 & 23-1331 

Anti-Happy Ho~r Laws/Regulations: No 

Laws Prohibiting (1) the Possession of
 
Open tontainers of Alcriholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): §§23-505 & 23-1333 
Anti-Consumption Law (Yes/No): §23-505 Applies to both driver and 

passengers 

lThese retailers may also sell wine (of not more than 14% ale. by volume) by the drink; see 
~23-1332. . 

•
 
Sec. 23-603 appears to apply generally to any person selling "alcoholic liquor" to a minor .
 

1st off-Misd.-jail: not more than 6 mos; fine: not more than $300 (§18-113); 2nd and sub.
 
off-felony-prison: not more than 5 yrs; fine: not more than $5,000 (§18-112)
 
3Does not include beer; see §§23-505 & 23-105.
 

3 - 135 
lath Edition 



•
 

•
 

•
 



STATE: ILLINOIS
 
General Comments: See Smith/Hurd Illinois Annot. Statutes.
 

•
 Basis for a OWl Charge:
 

Standard OWl Offense:
 

Illegal Per Se Law (BAC/BrAC Level): 

Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other: 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law: 
Implied Consent Law: 

Arrest Required (Yes/No): 

Implied Consent Law Applies to 
Drugs (Yes/No): 

Refusal to Submit to Chemical Test 
Admitted into Evidence: 

• 
Other Information: 

Under the influence of alcohol Ch. 9SX, 
1fll-S01(a)(2) 
0.10 1 or Any Amount of Cannabis/Controlled 
Substance2 Ch. 9SX, 'lll-S01(a)(1) & (5) 
0.10 Ch. 9SX, 1J1111-S01.2(b)(3) & 1l-S01.6(e)(3)
 
Under the influence of (1) Any Drug or (2) a
 
Combination of Any Drug and Alcohol See Ch.
 
9SX, 1'11-S01 (a)(3) & (4).
 
For Commercial Motor Vehicle Operators, see p.
 
3-141.
 

Yes-Limited3 Ch. 9SX, ~11-S01.S 

Yes Ch. 9SX, 1111-501.1 See the Special Note 
below. 

Yes Ch. 9SX, ~11-501.1(a) 

Yes (Criminal Cases) See Ch. 9SX, 
mlll-S01.2(c) & 1l-SOl.6(f) and People v. 
Thomas, 5S8 N.E.2d 6S6 (Ill.App. 2 Dist. 1990). 
A BAC (blood test) test may be taken by force 
for a OWl offense (injury or non injury related) 
as long as the police have "probable cause" of 
such offense. See People v. Byrd, S74 N.E.2d 
1269 (Ill.App. 4 Dist. 1991), and People v. 
Yant, S70 N.E.2d 3 (Ill.App. 2 Dist. 1991). 

1This State's illegal per se law also makes it an offense to operate a motor vehicle with a 
breath alcohol concentration level of 0.10 or more. Ch. 9SX, 1111-501.2(a)(S) 
2As found in the blood or urine "resulting from unlawful use or consumption." 9SX, 
1rl1-S01 (a) (S) 
3Before a PBT can be administered, a law enforcement officer must have probable cause to 
believe that the driver is violating the OWl law. The test is given prior to an actual OWl 
arrest for the purpose of assisting the officer in determining whether to require a chemical 
(evidentiary) test under the implied consent law. 
Special Note: Under Ch. 9SX, 1111-S01.6(a), a law enforcement officer may request that a 
person, via "implied consent", submit to a chemical test of their blood, breath or urine for 
alcohol or drug content based only on "probable cause" that the person was responsible for an 

• 
accident that resulted in either an injury or a death. The sanctions for refusal to submit to 
this test are the same as for refusal under the regular implied consent law (Ch. 9SX, 
"11-S01.1); see Ch. 9SX, 1r6-206(a)(3). 
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Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood:	 Yes Ch. 92;; , 11 11-50 1. 1 •Urine:	 Yes Ch. 95X, 1111-501.1 
Other:	 None 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): No
 
Anti-Plea Bargaining Statute (Yes/No): No 1
 

Pre-Sentencing I~vestigation Law (PSI)
 
(Yes/No) : Yes Ch. 95X, ~11-501(e) 

Sanctions for Refusal to Submit to a 
Chemical Test: 

.Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev): None
 
Other: None
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev) :	 1st refusal-Susp for 6 nos (Note: A Judicial 
Driving Permit is available; see Footnote No.2 
(under Admin. per se) on p. 3-140 for details.) • 
Also, restricted driving privileges are 
available under 95;;, 116-206(c)(3); subsequent 
refusals 2 (w/n 5 yrs)-Susp for 2	 yrs; (6 nos 
mandatory; a restricted license may be issued 
after this 6 month period.) See Footnote No.4 
on p. 3-140. Ch. 95;;, mI6-206(c)(3), 6-206.1, 
6-208.1 and 11-501.1 

Other:	 None 

l Note : A defendant cannot obtain deferred judgement and be placed on supervlslon if within 5 
years they have either (1) been convicted of DWI, (2) pleaded guilty to or stipulated facts 
supporting the conviction of a OWl off charge or (3) received supervision for a prior OWl off.
 
See Ch. 38, 1rm 005-6-1 (c) and 1005-6-1 (d) ) .
 
20r a refusal where the person has had a pr~vious OWl offense conviction or admin. per se
 
violation (w/n 5 yrs); see Ch. 95X, 1111-500.
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•
 

•
 

•
 

Sanctions Following a Conviction for a DWI Offense: 

Criminal Sanctions: 
Imprisonment: 1st & 2nd offs (Class A misd)-Less than 1 yr; 

subsequent offs l (Class 4 felony)-1-3 yrs Ch. 
38, ~~1005-8-1(a)(7) & 1005-8-3(a)(1) and Ch. 
95/;, "11-501. See Footnote No.2. 

Mandatory Minimum Term: 2nd off (only) (win 5 yrs)-48 cons hrs (Ch. 38, 
mrlO05-5-3(c)(3) & 1005-6-1(d) 

Fine: 
Amount ($ Range): l?~.2.rLd._Mfs-Not more than $1,000; subsequent 

9ffs-Not more than $10,000; Ch. 38, 
'fl005-9-1(a)(1) & (2) See Footnote No.2. 

Mandatory Minimum Fine ($): None 

Other Penalties: 
Community Service:	 £n~_ofl (only) (win 5 yrs)-Yes See Ch. 95;;, 

Vll-501(c) & Ch. 38, V1005-5-3(c)(3), a minimum 
of 10 d,S (Alternative to the term of 48 cons 
hrs of mandatory imprisonment) 

Restitution (eg Victim's Fund)	 Yes For all offs Paid directly by a ~efendant 

to a victim; see Ch. 38, mrlO05-5-3(b) (7) , 

1005-6-3.1(c)(9) and 1005-5-6. There is also a 
victims' compensation fund; se~ Ch. 70, V72. 
See Footnote No.2 . 

Other:	 Visitation Program. DWI offenders, who are 
under 21 years old, may be or~ered by the court 
to participate in a special visitation program. 
The offender may be required to visit either (1) 

"a rehabilitation facility that cares for DWI 
victims, (2) a facility that cares for persons 
who are terminally ill from alcoholism, or (3) a 
morgue to obs~rv€ persons who have been killed 
as a result of DWI related accidents. Ch. 95;;, 
ml-501.7 

lThis offense is defined as "Aggravated Driving Under the Influence of Alcohol or Drugs or a 
Combination of Both". Ch. 951i, '111-501(d) 
2Special Note: Either (I) driving a school bus while DWI while the bus is occupied by school 
children or (2) causing a DWI related accident which results in either great bodily harm or 
permanent di sabi"l i ty or di sfi gurement is a Cl 4 Felony; impri sonment from 1 to 3 yrs and lor a 
fine of not more than $10,000; restitution may be required; see Ch. 38, ~VI005-8-1(a)(7), 

1005-9-I(a)(1) and Ch. 951i, "11-501 (a) , (d)(2) & (d)(3). These offense are defined as 
"Aggravated Driving Under the Influence of Alcohol or Drugs or a Combination of Bot.h"; see Ch. 
951i,1111-501(d). 

3 - 139 
10th Edition 



STATE - Illinois 

Sanctions Following a Conviction for a OWL Offense: 
(continued) 

Administrative Licensing Actions: •Pre-OWL. Conviction Licensing Action: 
Administrative Per Se Law: 

Other: 

Post OWL Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev) : 
Term of License Withdrawal 

(Oays, Months, Years, etc.): 

Yes 0.10 (BAC/BrAC) or Any Amount of 
Cannabis/Controlled Substance l 1st action-3 
mos. susp.2(not mand.) subsequent action 3 (w/n 
5 yrs)4_ 1 yr. susp. (90 dys. mand.; a restricted 
lie. may be issued after ~his 90 dy. period. 5) 
Ch. 95;1" "%-206, 6-206.1, 6-208.1 (h) & 11.-501.1 
Under Ch. 951" ""6-206(a)(1) & 6-208, a person's 
license may be susp/rev for not more than 1 yr 
if they have "committed" (but have not 
necessarily been convicted of) an off that 
usually requires license rev (~.g., OWL). Such 
action may be taken without a preliminary 
hearing; a post action hearing is available. 
The law establishing this type of action has 
been held constitutional; see People Ex Rel 
Eppinga v. Edgar, 492 N.E.2d 187 (111.1986), 
cert. den., 479 U.S. 914 (1986). 

Rev Ch. 951" ••6-205; 6-208 and 11-501 

1st off-l yr; 2nd off (w/n 20 yrs)-3 yrs; 
subsequent off-6 yrs Ch 95;1" ~6-208(b)(1). (2) •& (3) (Note: A hardship license may be issued; 
see Ch. 951" %-205(c).) 

lAS found in the blood or urine "resulting from unlawful use or consumption." Ch. 951" 
~6-208(a)(2) & (4) 
2A Judicial Driving Permit (JOP) may be issued after the first 30,days of the susp. period have 
passed; however, the lie. agency, it appears, can issue a restricted li~. for any part or all 
of this susp. period. A JOP may be'issued following either an admin. per se law violation or 
an implied consent law chemical test refusal. . . 
30r an admin. per 'se ~iolation where the person has had a previous OWL conviction or refusal to 
submit to a'chemica1test (w/n 5 yrs); see Ch. 951" ~11-500. 

4If a person' is found not guilty of a OWl offense associated with an admin. per se action 
(where'the driver submitted to a chemi~al test and was found to have a BAC level of 0.10 or 
more), the admin. per se action cannot be considered a prior offense in determining 'enhanced 
licensing sanctions for implied consent law refusals or subsequent admin. per se actions/OWl 
offenses. See Ch. 951" ~11-500. 

5Ca-ment: Given the language in 951" %-208.1(h), this restricted lic. may only apply ill 
situations where the' driver was operating a vehicle with a BAC at or above 0.10. I.e., such 
re~tricted driving privileges may not be av~ilable in situations where the driver has 
"unl awfull y" used drugs. 
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• Sanctions Following a Conviction for a DWI Offense: 
(continued) 

Mandatory Minimum Term of 
Withdrawal:	 A person, under 21 years old, who is convicted 

of a DWI offense, must have their license 
revoked for a mandatory period of 1 yr. 1 Ch. 
95%, '16-205(d) 

Othe 1':
 

Rehabilitation:
 
Alcohol Education:	 (Note: Thirty dollars ($30) of the $60 license 

reinstatement fee following an admin. per se, 
suspension is deposited into the Drunk and 
Drugged Driver Prevention Fund. This fund is 
used to pr~vide "evaluation and ,remedial, 
education programs" to indigent persons charged 
with DWl; see Ch. 95:;', 'fl18(b) & Ch, 111%, 
'16354-2. ) 

Alcohol Treatment: 

•
 
Alcohol Education/
 

Treatment as an Altern~
 

ative to Criminal
 
Licensing Actions
 
(De,scribe) :
 

Vehi,c1e Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: Limited I~oundment. Following a DWI arrest, a 
person's vehicle may be impounded for not more 
than 6 hrs by law enforcement officers if such 
officers "reasonably believe" that the arrested 
person, upon release, will commit another DWI 
offense; see Ch. 95:;', V4-203(e). 

Terms Upon Which Vehicle 
Will Be Released: 

, Other: None 

1Note : After this, 1 y,r period, such a youthful offender must hav,e their driving privileges 
restricted for at least 1 addi\ional year; see Ch, 95:;', 'f6-205(d). 

OWl Offenses and COIIIIIercial	 Motor Vehicles (CMV)/COIIIIM!rcial Driver's Licenses (COL) : A person, 
is "disqualified" from operating a CMV for n,ot less than 12 mos (12 mos mand.) (3yrs (mand.) 
iF. transportinghazardoys materials) if, while driving a CMV, they (1) have a, BAC/BrAC/UrAC 
level of 0.04 or ~ore, (2) are	 under ~he influence of alcohol or drugs or (3) refuse to submit 
to a chemical test or tests	 for alcohol concentration, Note: The CMV "disqualification" 
provision, Ch, 9~:;', V6-514(a)(1), based on ref~sal, applies only to a refusal to submit to a 
chemical test For 'alcohol concentration; however, the CMV implied consent provisi,on, Ch, 95:;', 

• 
%-516. appl i es to the testing for both an a1 cohol concentration and drugs. For ei ther (1) a 
subsequent violation or (2)	 a combination of two or more violations of any of the above listed 
items, the "disqualification" is for life (10 yrs mand.). In addition, a CMV operator who has 
any amount of al cohol in thei I'	 system must be pl aced "out-of-servi ce" for, 24, h,9Ul'S. SeeCh. 
95:;', ""6-500(1), (6), (8) &	 (9),6-514,6-515 and 6-517. Eft: 4/1/92. 
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STATE - Illinois 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Miscellaneous Sanctions 
Not Included Elsewhere: 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term): 

Mandatory Minimum Term: 
Fine ($ Range): 

Mandatory Minimum Fine: 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: 
Length of Term of 

Licensing Withdrawal: 

Mandatory Action~-Minimum 

Length of License 
Withdrawal: 

Other: 

• 
Special Note: Under Ch. 38, "'11005-6-1 & 

1005-6-3.1, a OWl offender may be placed in a 
court supervised diversion program; however, the 
offender cannot be placed in such a program if 
they either have had a previous OWl conviction 
or have been in such a diversion program within 
5 yrs of the charged off. 

Yes Reckless homicide-Cl 3 felony or Cl 2 
felony if the defendant was under the influence 
of ale. or drugs at the ~ime of the offense Ch. 
38, '19-3 
(Note: Death must be the result of reckless 
action of the accused driver. Ch. 38, ~9-3(b) 

provides that being under the influence of 
alcohol or drugs (in the same manner as a OWl 
offense) at the time of the violation is prima 
facie evidence of a reckless act.) 

Cl 3 felony-2 to 5 ,rs Ch. 38, 'f1005-8-1(a)(6); 
Cl 2 felony-3 to 14 yrs Ch. 38, ~9-3(e) •
None 
Cl 3 & 2 felonies-Not more than $10,000 Ch. 38, 
'11005-9-1 (a) (1) 
None 

Rev Ch. 95X, ~6-205(a)(1) 

1st off-l yr; 2nd off (w/n 20 yrs)-3 yrs; 
subsequent offs-6 yrs Ch. 95X, ~6-208(b)(1), 

(2) & (3) 

None (Note: A restricted license may be 
issued; see Ch .. 95X, ~6-205(c).) 

None 

•
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• Other Criminal Actions Related to OWl: (continued) 

Driving While License Suspended or Revoked 
Where the Basis Was a OWl Offense:
 

Sanction:
 
Criminal:
 

Imprisonment (Term):'	 1st off-Cl A misdemeanor-Less than 1 yr; Ch.38, 
~1005-8-3(a)(1), & Ch 95X, ~6-303(a); subsequent 
Q,ff-Cl 4 felony-1-3 yrs Ch. 95X, 116-303Id) & Ch 
38, 1f1005-8-1(a)(7) 

Mandatory Minimum Term 
of Imprisonment:	 7 cons dys-All offenses (Note: Alternatively, 

the defendant may be sentenced to 30 dys of 
community service.) Ch. 38, 1f1005-5-3(c)(3) & 

Ch. 95X, ~6-303(c) 

Fine ($ Range): 1st off-Not more than $1,000; Sub off not more 
than $10,000 Ch. 38, ~1005-9-1(a)(1) & (2) 

Mandatory Minimum Fine: None 
Administrative Licensing Actions: 

Type 'of Licensi~g Actio~ 

(Susp/Rev) : SUSp or rev Ch. 95X, %-303(b) 
Length of Term of License 

• 
Withdrawal Action: If the original charge is based on a susp, the 

susp is extended an additional period of time 
equal to that if the original susp. If the 
original charge is based on a rev, the rev is 
extended 1 yr. Ch. 95X, ~6-303(b) 

Manda~o~y Term of License 
Withdrawal Action: Same as above. 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 
Grounds for Being Declared an
 

Habitual Offender:
 
Term of License Rev While
 

Under Habitual Offender Status:
 
Type of Criminal Offense if
 

Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): 
Mandatory Minimum Term of 

Imprisonment: 
Fine ($ Range): 
Mandatory Minimum Finp ($): 
Licensing Actions (Specify): 

•
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Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
BAC Chemical Test Is Given to the 

the Following Persons: 
Dri.ver: 
Vehicle Passengers: 
Pedestrian: 

Laws	 Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 
Minimum Age (Years) Possession: 

Minimum Age (Years) Consumption: 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 
"Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): 

Dram	 Shop Actions-Social Hosts: 

Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: 
Term of Imprisonment: 
Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments that Serve Alcdholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

1Damages for personal 1 nJuri es or to property 

•
 
Yes	 Ch. 31, 1f10(e) 

Yes 
No 
Yes (16 years old or older) 

21 Ch. 43, 111J13 1 & 134a (Year Eff: 1980)
 
21 Ch. 43, "131 (There are exceptions for
 
reasons of employment or by the order of a
 
parent.) .
 
21 Ch. 43, V134a· (There are exempti6ns for
 
religious ceremonies and for home use.)
 

Yes 1 Ch. 43, "135 

N02
 

No Zamiar v. Linderman, 478 N.E.2d 534
 •
(Ill.App. 1st Dist. 1985), and Heldt v. Brei,
 
455 N.E.2d 842 (Ill.App. 1st Dist. 1983)3
 
None 

(1 A Hisd Ch. 43, V131
 
Not more than 1 yr Ch. 38, V1005-8-3(a)(1)
 
Not more than $1,000 Ch. 38, V1005-9-1(a)(2)
 

Yes Susp/Rev Ch. 43, V108 (State licenses) and
 
V149 (local licenses)
 
Not specified in the statute. See Footnote No.
 
1 on p. 3- 145.
 

a~e 1imi ted to $30,000; loss of means of support 
is limited to $40,000.
 
2The Dram Shop Law is the exclusive. remedy. See· Cunning~am v. B~own, 174 N.E.~d 153 (Ill.
 
1961), and McKeon v. Homya, 568 N.E.2d 528 (Ill.App. 5 Dist. 1991).
 
3See also, Miller v. Moran, 421 N.E.2d 1046 (Ill.App. 4th Dist. 1981), and Lowe v. Rubin,
 •424 N.E ..2d 710, (Ill.App. 5th Dist. 1981). 
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•
 Other State Laws Related To Alcohol Use: (continued)
 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action: [1 A Hisd Ch. 43, V131
 
Term of Imprisonment: Not more than I yr Ch. 38, '1l005-8-3(a)(1)
 
Fine ($ Range): Not more than $1.000 Ch. 38, V1005-9-1(a)(2)
 

Administrative Actions Against Owners of
 
Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes, Susp/Rev Ch. 43, V108 (Stat~ licenses) and 

V149 (local licenses) 
lLength of Term License Withdrawal: Not specified in the statute. 

Anti-Happy Hour Laws/Regulations: Yes Ch. 43, 11144d 

• 
Laws Prohibiting (1) the Possession of
 

Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): Yes Ch. 95X, Vll-502 
Anti-Consumption Law (Yes(No): No 

lNote: In lieu of revoking/suspending a State license, the licensee may be allowed to pay an 
administrative fine of $500 for each violation; however, the maximum or total fine amount that 

• 
may be imposed for all violations during any licensing period is $20,000. Also, in lieu of 
revoking/suspending a local license, the licensee may be allowed to pay an administrativ~ fine 
of $1,000 for each violation; however, the maximum or total fine amount that may be imposed 
during any licensing period is $10,000. 
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STATE: INDIANA
 

General Comments: See Burn's Indiana Statutes Annotated.
 

•
 Basis for a OWl Charge:
 

Standard OWl Offense	 Operating a vehicle. while intoxicated 
IC9-30-5-2 (The term "intoxicated" is defined 
as under the influence of alcohol, drugs, etc.; 
see IC9-13-2-86.) 

Illegal Per Se Law (BAC Level) 0.10 1 IC9-30-5-1(a) or Any Amount of a 
Controlled Substance2 IC9-30-5-1(b) 

Presumption (BAC Level): 0.103 

Types of Drugs/Drugs and Alcohol: Under the influence of (1) Any Drug, (2) a 
Controlled Substance or (3) Any Combination of 
Alcohol and Drugs See IC9-30-5-2 & IC9-13-2-86. 

Other:	 0.10 BAC is also prima facie evidence of 
intoxication. IC9-13-2-131 
See Footnote No.4 concerning school bus 
operators. 
For Comm. Motor Vehicle Operators, see p. 3-150. 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law: No (Note: PBT law, formally IC9-4-4.5-3, 
repealed by P.L. 143 enacted in 1983.) 

Implied Consent Law: 

• 
Arrest Required (Yes/No): No (A request for a test must be based on 

probable cause. However, an actual arrest is 
not required. See IC9-30-6-2 and Clark v . 
State, 372 N.E.2d 185 (Ind. 1978).) 

Implied ~onsent Law Applies to 
Drugs (Yes/No): Yes IC9-30-6-2 

Refusal to Submit to Chemical Test 
Admitted into Evidence: Yes (Criminal & Civil Cases) IC9-30-6-3(b) 

Other Information: See Footnote No.1 on p. 3-148. 

Chemical Tests of Other Substances for BAC Level
 
Which Are Authoized Under the Implied Consent Law:
 

Blood: Yes5 

Urine: Yes5 

Other: Any other bodily substance5 

lStandard: Percent by weight of alcohol in the blood; see IC9-30-5-1(a). 
2This State's illegal per se law also makes in an offense (Cl C misd) for a person to operate a 
motor vehicle with ~ amount of a controlled substance in their blood. Exception: It is a 
defense to this offense if it is shown that the defendant was using a controlled substance via 
a valid prescription; see IC9-30-5-1(c). 
3Under IC9-30-5-15(b)(2) , a chemical test indicating a BAC level of 0.10 is to be taken as 
presumption of such BAC level. 
41t is a Class A Misd. to consume either alcohol or a controlled substance within six (6) hours 
of operating a school bus; see IC20-9.1-3-1 .6. Sanctions: Jail-not more than 1 yr; fine-not 
more than $5,000 (IC35-50-2-7 & IC35-50~3-1). 

• 
5The implied consent law requires a driver to submit one or more "chemical tests". The 
substances that may be tested are breath, blood, urine or any other bodily substance. 
IC9-30-6-1 & IC9-30-6-6(a) 
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STATE - Indiana 

~udicat i on of OWl Charges: 

Mandatory Adjudication law (Yes/No): No 

Anti -Plea 6argaining Statute (Yes/No): No 
Pre-Sentencing Investigat i on law (PS I ) 

(Yes/No J: No 

Sanc t ions fo r Refusal to Submi t to a 
Chemical Tes t: 

Refusal to Take a ~relimin~L~ath Test: 
Cr imi nal Sanctions (f ine/Ja i l ): N/A 

Administra tive l icensing Act i on 
( Susp/Rev): HIA 

Other : N/A 

Refusal to Take Implied Consent 
Chemical Tes t : 

1 Cri mi nal Sanct i on (Fine/Jail): Yes-li•ited
Adm inist rative Licensi ng Action 

(Susp/Rev}: 1-yr suspl&Z ( Ma~ not be mandatory if there i s 
a OWl conviction. ) IC9-30-6-9(a) See footnote 
No. 2 on p. 3-151 . (Note: A driver ' s license 
may be r einsta ted i f the OWI charges are 
dismissed; see IC9-30-6-1l(a)(1).) 

Other: Non~ 

Sanctions Following a Conviction for a OWl Of fense: 

Crimina l Sanct ions: 
Imprisonment: 

Term {Day, Mon t h, Years, 
Etc.): 1. Illegal per se (Cl C misd)- Not more than 60 

dys 2. Intoxicated off (Cl A misd) -Not more 
than 1 yr 3. Either 1 or ·2 above if t here has 
been a previous conviction of either off (w/n 5 

3yrs) (C l D felony ) -A fi~ed term of 2 yrs 4. 
Violation of either 1 or 2 above where there has 

3been a serious injury, (Cl 0 felony J -A f ixed 
term of 2 yrs 5. Violation of either 1 or 2 
above where t here has been a death (Cl C f elony) 
-A fixed term of 5 yrs See IC9-30-5-1, -2, - 3 
-4 & -5 , IC35-50-2-6 & -7 and IC35-50-3-2 & -4 

1Refusa l to submit to a implied consent test, where the re has been an accident in which there 
has been a death or a serious bod i ly injury likel y to cause death, is a class C Infract ion (a 
fine of not more than $500! ; see IC9- 30- 7-5 and IC34-4-32-4(c). In addition, the cour·t may 
suspend a persons license for not more than 1 yr ; see IC9-30-7-5. 
2This susp . i s ·consecu t i ve t o any susp. for a OWI off ense. However, if a cour t finds in t he 
sentence order for a DWI Cgnviction that il is in the best inte rest of society, it may 
terminate ~ or any part of thi s suspension. IC9-30-5-14{b) 
3A pe rson conv i cted of a Class 0 fe l ony may. at the court 's discretion, be sentenced as i f they . 
had been convicted of a Class A misdemeanor (Jail : Not more than 1 yr; f ine: · Not more than 
$5 ,000) prov i ded that th is was the person's first f elony conviction . IC35-50-2-7 & IC35-50-3-l 
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STATE - Indiana 

• 
Sanctions Following a Conviction for a OWI 
(continued) 

Mandatory Minimum Term: 

Fine: 
Amount ($ Range): 

Mandatory Min. Fine ($): 

•
 
Other Penalties:
 

Community Service:
 

Restitution 
(eg Victim's Fund) 

Other: 

Offense: 
"':., 

A conviction for ANY alcohol related driving 
off, where there has been a previous conviction 
of such an off (regardless of type) (win 5 yrs), 
there is either a mandatory imprisonment term of 
5 dys (of which 48 con. hrs must be served) or 
mandatory community service of 10 dys. 
IC9-30-5-15 See Miscellaneous DWI Sanctions on 
p. 3-152. 

1. Illegal per se off (Cl C n~sd) - Not more 
than $500 IC35-50-3-4; 2. Intoxicated off (Cl A 
misd) - Not more than $5,000 IC35-50-3-2; 3. 
Either 1 or 2 above if there has been a previous 
intoxicated off (win 5 yrs) (Cl 0 felony) - Not 
more than $10,000 IC35-50-2-6; 4. Violation of 
either 1 or 2 above where there is serious 
injury (Cl 0 felony) - Not more than $10,000 
IC35-50-2-6; 5. Violation of either 1 or 2 above 
where there is a death (Cl C felony) - Not more 
than $10,000 IC35-50-2-6 
None 

For subsequent alcohol offs (win 5 yrs), 
mandatory community service of 80 hrs in lieu of 
imp ri sonment. IC9-30-5-15 

Yes The court may order a defendant to pay 
direct compensation to a victim; see IC9-30-5-17 
& IC35-50-5-3. There is also a victims' 
compensation fund; see IC16-7-3.6-1 et seq. 
Ignition Interlock. As a condition of obtaining 
probationary driving privileges (1st off), the 
court may require a defendant to use only 
vehicles equipped with "ignition interlock" 
devices. See IC9-30-5-16. 
Alcohol and Drug Countermeasures Fee. All OWI 
offenders are assessed a fee of $200 for alcohol 
and drug countermeasures programs. IC33-19-6-10 
Emergency Medical Services Fund. The court may 
order a defendant to make "resti tution" of up to 
$1,000 to the emergency medical services fund 
for any needed services provided by emergency 
services personnel as a result of their 
actions. See IC9-30-5-17 . 
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STATE - Indiana 

Sanctions Following a Conviction for a OWl Offense:
 
(continued)
 

Victi~ Impact Program. A defendant may be •ordered by the court to participate in programs 
with OWl offense victims, IC9-30-14 
Visitation Program. A defendant may be required 
to visit. emergency care faci1i~ies, coroner 
facilities or alcoholism treatment centers. 
IC9-30-14-3(3) 

Administrative Licensing Actions:
 
Pre~OWI Conviction Licensing Action:
 

~dministrative Per Se Law:	 Yes 0.10 (prima facie evidence) BAC level ill 
and sub offs-susp up to 180 dys or until the DWI 
charges have been disposed of which ever occurs 
first. IC9-30-6-9(b) A person may be granted 
restricted driving privileges .after 30 dys. 
Such privileges, however, cannot be granted if 
the person has been convicted ~f a serious 
injury/death related OWl off. pr if they have 
been convicted of a previous DWI off. 
IC9-24-15-6.5 A person may also be issued a 
restricted license under IC9-30-5-11 et seq. if 
they have not been convicted of a OWl offense; 
see IC9-24-15-9. If OWl charges are dismissed 
or the defendant is found not ,gui 1ty of the OWl 
off, the court shall order the driver's license 
reinstated 1; see IC9-3Q-6-11. 

Other:	 Under IC9-30-6-8, the court may suspend a •
license at the initial hearing if there is 
probable c~~se to believe that the person was 
driving either while illegal per se or 
intoxicated. Note: The {nitial hearing must be 
held within 10 dys after the arrest 
(IC35-33-7-1(c)). 

l lf a defendant makes a request for an early trial and one is not held within 90 days of the 
initial hearing, the court may. order the driver's license to be reinstated .. Note: The 
reinstatement cannot take effect until 90 days after the initial hearing. ~ee IC9-30-6-11 & 
IC9-30-6-18. 

OWl Offenses and Commercial Kotor Vehicles (CHV)/Commercia1 Driver's licenses (COL): A person 
is "disqualified" from operating a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting 
hazardous materials) if, while driving a CMV, they (1) have a BAC/BrAC level' of 0.04 or more 
(by weight of alcohol in the blood), (2) are under the influence of alcohol or a controlled 
substance or (3) refuse to submit to a chemical test For an alcohol concentration. For either 
(1) a subsequent violation or '(2) a combi~ation of two or more violations of any of the above 
listed items, the "disqualification" is for life. However, for a, second violat.ion~, the 
COL may be reinstated after 10 yrs. It is a Cl. C Infract.ion for a person to operate a CMV 
with a BAC level of 0.04 to 0.10. The sanction of this offense is a. fine of not more than 
$500. See IC9-24-6-8 et seq. and IC34-4-32-4(c}. 
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•
 

•
 

•
 

Sanctions Following a Conviction for a OWl Offense:
 
(continued)
 

Post OWl Conviction Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev) : Susp - All offs IC9-30-5-10
 
Term of License Withdrawal
 

(Days, Months, Years, etc.):	 1st off (Illegal per se/lntoxicated)-90 dys to 2 
yrs; 2nd or subsequent off (Illegal per 
se/lntoxicated) (win 10 yrs but more than 5 yrs 
from a first off)-180 dys to 2 yrs; 2nd oc 
NbseM!gD.l_~ff (Ill egal per selIntoxi ~ated) (win 
5 yrs)-l to 2 yrs; InjurylDeath Related off 
(Illegal per se/lntoxicated)-2 to 5 yrs See 
IC9-30-5-10 2 

Mandatory Minimum Term of 
Withdrawal:	 1st off (Illegal per se/lntoxicatedl-30 dys (90 

dys)2; 2nd or subsequent off (Illegal per 
se/lntoxicated) (win 10 yrs but more than 5 yrs 
from a first off)-180 dys3; 2nd or sub~uent 
off (Illegal per se/lntoxicated) (win 5 yrs)-l 
yr3; InjurylDeath Related off (Illegal per

3se/lntoxicated)-2 yrs See IC9-24-15-9, 
IC9-3ff-5-10 & IC9-30-5-12 . 

Other: 
Rehabilation:
 

Alcohol Education:
 
Alcohol Treatment:
 
Alcohol Educationl
 

Treatment ~s as Altern
'ative to Criminall
 
ticensing Actions
 
(Describe):
 

2IC9-13-2-130 defines the phrase "previous conviction of operating while intoxicated" to 
include 2nY OWl offense under IC9-30-5. 
2Aprobationary' (restricted) license may be issued for 180 dys. This restricted license does 
not take effect until a defendant's license has been suspended for 30 dys under the admin. per 
se law. See IC9-30-5-11 and IC9-30~6-9. Howeve~,a 1st OWl offender who has refused to s~bmit 

to a chemical test is not eligible for a probationary restricted license. Such a person is 
subject to a mandatory minimum license suspension of 90 dys. See IC9-30-5-12. 
3A pr"obationary (restricted) lice"nse may be issued for that portion of the suspension period 
that exceeds' the mandatory minimum period. See IC 9-30-5-12(c)(2). 
4F6r a first OWl off, the defendant may, as a condition of probation, be ~valuateJ and treated 
for alcohol-realted problems. The law does not specifically extend such evaluation and 
treat~ent to subseq~ent OWl offenders. In addition, for any misd. in which alcohol abuse is a 
factor, the Court may take judicial notice that an alcohol traininglrehabilitation program may 
reduce antisocial behavior. If a defendant satisfactorily completes such a program the' charges 
against himlher shall be dismissed; however, licensing susps. sti'11 apply. A defendant is 
eligible to participate only once in this type of program. See IC9-30-9-1 et seq. (expires on 
12131/96) . 
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STATE - Indiana 

Sanctions Following a Conviction for a OWl Offense: •
 
(continued)
 

Vehicle Impoundment/Consfiscation:
 
Authorized by Specific
 

Statutory Authori ty: No
 
Terms Upon Which Vehicle
 

Will Be Released:
 
Other:	 Vehicle registration "certificates" shall be 

suspended/revoked for 
, 

6 IIOS if 
. 

the defendant was 
convicted of a felony while using a motor 
vehicle (e.g., subsequent OWl offenses); see 
IC9-30-4-6(b)(3) & (d)(l). 

Miscellaneous Sanctions Not 
Included Elswhere:	 "Home detention" may be ordered in lieu'of'the 

minimum imprisonment sentence for certain 
offenses including OWl. "Home detention" may 
also be ordered as a part of probation. See 
IC35-38-1-21, 35-38-2-2(a)(15), 35-38-2.5 & 
35-38-3-5. It appears that this sanction, 
however, does not circumvent the mandatory 
jail/community service requirements for 2nd and 
sub. OWl offenders. See IC35-38-3-5(a)(4). 

Other Criminal Actions Related	 to OWl 

Homicide by Vehicle:
 
State Has Such Law/Type of Offense: Note: For a death related to a OWl offense, see
 

"Sanctions Following a Conviction for a OWl
 •Offense" above.
 
Sanctions:
 

Criminal Sanction:
 
Imprisonment (Term):
 
Mandatory Minimum Term:
 
Fine ($ Range):
 
Mandatory Minimum Fine:
 

license Su~pension and OWl Charge Deferral. For 1st offenders (except those offenses related 
to serious injury/death), the OWl charges may be deferred and dismissed. The law provides for 
two (2) different deferral schemes depending upon the court hearing the case. (1) Under 
IC9-25-6-10, 9-30-9-3 & 9-30-9-5, the charges may be deferred for up to 4 yrs. As part of the 
deferral, the court may be su~p. a defendant's licenes from 2 to 4 yrs. However, it appears 
that the court must suspend a defendant's license for 1 yr; the court may grant restricted 
driving privileges after this 1 yr period. In addition, the defendant may be required to 
participated in an alcohol treatment program. And, (2) OWl charges may deferred under 
ICI6-13-6. 1-15. 1(6). If deferral is made under this section, a driver's license is to be 
suspended for at least 90 dys but not more than 2 yrs; a 30 dy suspension is mandatory. 

license Suspension and Probation Following Conviction. In certain circuit courts, persons 
convicted of a 1st OWl offense may be placed on probation and referred to an alcohol abuse 
deterrent program. As part of probation the court may suspend a defendant's license from 90 
dys to 4 yrs. However, it appears that a defendant's license must be suspended for 30 dys 
under the admin. per se law. After this 30 dy period, the c~urt may grant probationary 
(restricted) driving, privileges. See IC9-30-9-3, 9-30~9-6 & 9-30-9-7. 
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STATE - Indiana 

• Other Criminal Actions Related to DWI: (continued) 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: See Footnote No.1 below. 
Length of Term of 

Licensing Wighdrawal: 
Mandatory Action--Minimum 

Length of License 
Wi thd rawa1: 

Other: 

Driving While License Suspended or Revoked
 
Where the Basis Was a DWI Offense:
 

, Sanction:
 
C~iminal : 

Imprisonment (Term): Cl A Misd - 60 dys to 1 yr IC9-211-18-5(b) 
Mandatory Minimum Term 

of Imprisonment: 60 dys IC9-24-18-5(b) 
Fine ($ Range) Not more than $500 IC35-50-3-2 
Mandatory Minimum Fine: None 

• 
Admini'strat'ive Licensing Actions: 

Type of Licensing Action: 
(Susp/Rev) : Susp. IC9-24-18-5{c) & (d) 

Length of Term of License 
With drawal Action:	 90 dys-2 yrs This suspension applies to 

convictions of driving while either suspend~d or 
revoked. IC9-24-18-5(c) & (d) 

Mandatory Term of License 
Withdrawal Action: 90 dys IC9-24-18-5(c) & (d) 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): Yes IC9-30-10
 
Grounds for Being Declared an
 

Habitual Offender:	 1. 2 convictions (win 10 yrs) for very severe 
offs as listed in IC9-30-10-4(a) (e.g., DWI 
resulting in death) II. 3 convictions (win 10 
yrs) for major offs as listed in IC9-30-10-4(b) 
(e.g., DWI) III. 10 convictions for any moving 
violations (win 10 yrs) IC9-30-10-4(c) 
However, one of these must have been a 
conviction for an off listed in either 
IC9-30-10-4(a) or IC9-30-10-4(b). 

• 
1Eve,n though' th,i s State does not have a vehi cl e homi ci de statute, it ei ther suspends or revokes 
the license (and registration "certificates") for not less than two (2) but no more than five 
(5) years of .any person who has been convicted of either "involuntary" manslaughter or 
"reckless' homicide" resulting. from the operation of a motor vehicle .. It appears that these 
suspensions or revocations are mandatory. See IC9-24-15-1-2 & IC30~4-6(b)(l) & (d)(2). 

3 .:.. 153 
10th Edition 



STATE - Indiana 

Other Criminal Actions Related to DW!: (continued) 

Term of License Rev While
 
Under Habitual Offender Status: For 2 very serious off convictions.under
 • 

IC9-30-10-4(a) - 10 yr Susp; For 3 major off 
convictions under IC9-30-10-4(b) - 10 yr suspl; 
For 10 convictions of moving violations under 
IC9-30-10-4(c) - 5 yr susp ,A probationary 
restricted license may be issued under certain 
limited conditions for habitual. offenders whose 
status is based on moving violations, see 
IC9-30-10-9(a). See Footnote No.2 below. 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status: Cl D Felony IC9-30-10-16 At the court's
 

, discretion, ·a 1st offender may be sentened for a
 
Class A Misd; see Footnote No.3 on p. 3-148.
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 

e " • Sta tus :
 
Imprisonment (Term): Cl D Felony-2 yrs; Cl A Misd.-Not more than 1
 

yr IC35-50-2-7 & lC35-50-3-1
 
Mandatory Minimum Term of
 

Imprisonment: None
 
Fine ($ Range): Cl D Felony-Not more t,han $10,000: Cl A
 

'Misd.-Not more than $5,000 
Mandatory Minimum Fine: None 
Licensing Actions (Specify): For a Cl D Felony conviction-forfe;ture of •

l;cense for l;fe IC9-12-3-1(b) (After 10 
. years, a person may petition the court for 

reinstatement of their license. IC9-12-2-10) 
Note: It is Cl. C Felony for a person to 
operate a motor vehicle after their license has 
been suspended for life; sanctions: Jail-not 
more than 4 yrs; fine-not more than $10,000: 
lC9-30-10-17 & 35-50-2-6 
For a Cl A Misd. conviction-the court on its own 
discretion may add an add;t;onal susp period 
(time period to be set by the court) to those 
susps already imposed above. 

1A probationary restricted license may be issued after 5 yrs of the susp period have passed
 
under certain limited conditions; see IC9-30-10-9(b):'
 
2An habitual offender cannot obtain hardship driving privileges under IC9-24-15; see
 
IC9-24-15-9.
 •
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STATE - Indiana 

Other State Laws Related to Alcohol Use:• Laws Requiring BAC Chemical Tests on 
Persons Ki 11 ed 'i n Taffi c 
Accidents:
 

State Has Such a Law (Yes/No): No
 

BAC Chemical Test Is Given to the
 
Following Persons:
 

Dri ver:
 
Vehicle'Passengers:
 
Pedertrian:
 

Laws Establishing the Minimum Ages' 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 21 1 (Year Eff: 1934) IC7,1-1~3-25, 7.1-5-7-1 
& 7.1-5-7-8 

Minimum Age (Years) Possession: 21 IC7. 1-5-7-7 
Minimum Age (Years) Consumption: 21 IC7. 1-5-7-7 

Dram Shop ~aws and Related Legal Actions: 
State has a Dram Shop Law (Yes/No):	 Yes IC7.1-5-10-15.52 (Connent: This statute 

may have abrogated, at 1eas ti n part, the case 
law noted below.) 

"Dram Shop Law" Cocept Has Been 

• 
, Adopted Via a Change to the Common 

Law Rule ~y Action of the. Highest 
Court of Record in the State (Case 
Citation): Yes Picadilly, Inc. v. Colvin, 519 N.E.2d 1217 

(Ind. 1988)3, Elder v. Fisher, 217 N.E.2d 847 
(1966), and Parrett v. Lebamoff, Inc. 408 N.E.2d 

'1344 (I nd. App. 1980) 
Dram Shop Actions-Social Hosts:	 Yes3 Gariup Const. Co. v. Foster, 519 N.E.2d 

1224 (Ind. 1988)3, Ashlock v. Norris, 475 N.E.2d 
1167 (Ind. App. 3 Dist., 1985), and 
IC7.1-5-10-l5.52 

Other:	 None 

• 

lIt is not a crime for a minor to simply purchase alcoholic beverages. However, it is a crime 
for a minor to "misrepresent" their age in order to obtain alcoholic beverages; see IO.1-5-7-l. 
2Under IC7.1-5-10-15.5, a commercial server or a social host is not liable for the actions o'f 
intoxicated patrons or guests unless (1) the commercial server/social host had "actual 
knowledge" that, the patron/guest was visibly intoxicated at the time alcoholic beverages were 
furnished and (2) the intoxicated person was the proximate cause of the injury or damage 
alleged. Also under·IC7. 1-5-7-8(b), educational institutions, it appears, are not subject to 
civil liability unless they sell/furnish alcoholic beverages to a minor. 
3After April 1, 1986, common law dram shop actions were restricted by IC7.1-5-10-15.5·. This, 
decision was based on a factual situation that occurred prior to this date. 
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STATE - Indiana 

Other State Laws Related To Alcohol Use: (continued) 

Criminal Action Against Owners or Employees •of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

~Type of Criminal Action: (1 B "isd IC7.1-5-1-8, 7.1-5-10-15 and 35-50-3-3
 
Term of Imprisonment: Not more than 180 dys
 
Fine ($ Range): Not more than $1,000 (Note: An
 

An administrative fine of not more ,than $500 may 
also be imposed; see IC7.1-3-23-3.) 

Administrative Actions Against Owners or 
Establishements that Serve Alcoholic 
Beverages to Intoxicate Patrons: 

,License of Serve Alcoholic Beverages
 
Withdrawn (Yes/No): Yes IC7.1-3-23-2 and 7.1-3-23-5
 

. Length of Term of License Wi thdrawal,: No period specified in the statute
 

Criminal Actions Against Owners or, 
. Employees of Establishments that Serve
 
Alcoholi~ Beverag~s or the Wrong Typ~
 

'of Alcoholic·Beverage to Those Persons
 
Under the Minimum Drinking Age:
 

Type of Criminal Action: (1 ("isd 1 IC7.1-5-7-8- and 35-50-3-4
 
Term of Imprisonment: Not more than 60 d,S
 
Fine ($ Range): ,Not more than $500 (Note: An administrative
 

fine of not more than $500 may also be imposed; 
see IC7.1-3-23-3.) •

Administrative Actions Agajnst Owners of 
. Establishlments That Serve Alcoholic 
Beverages to Those ,Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn' (Yes/No): ' Yes IC7.1-3-23-2 and 7.1-3-23-5 

Length of Term License Withdrawn: For revs, no period is specified in the statute; 
see IC7.1-3-23-6. For susps, not more than 30 
dys; see IC7.1-3-23-7. 

Anti-Happy Hour Laws/Regulations: Yes IC7.1-5-10-20 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (·2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open C9ntainer Law (Yes/No): No 

Anti-Consumption 'Law (Yes/No): No 

lThe 1aw, IC7. 1-5-7-8(a), states that" [i] tis a Class C mi sdemeanor for a person to recklessl y 
sell, 'barter, exchange, provide, or furnish an alcoholic beverage to a minor." •
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STATE: IOWA 

G~neral Comments: Iowa Code Annotated 

• Basis for a OWl Charge: 

Standard· OWl Offense: Under the influence of alcohol 1 §321J.2 
III egal Per Se Law (BAC/BrAC Level): 0.101&2 §§32IJ.l(1) & 321J.2(1)(b) 
Presumption (BAC Level):	 None 

Types of Drugs/Drugs and Alcohol:	 Under the influence of (1) Any Drug or (2)·Any 
Combination of Drugs Including Alcohol l See 
§321J.2(1)(a). 

Other:	 For Commercial Motor Vehicle Operators, see 
below. 

Chemical Breath Tests for BAC/BrAC Level: 

~reliminary Breath Test Law:	 Yes §321J.5 
Implied Consent Law: 

Arrest Required (Yes/No):	 No (Note: A law enforcement officer only needs 
"reasonabl e grounds" and anyone· of' the 
following: (I) A OWl arrest; (2) an accident 
resulting in injury or death: (3) a PBT refusal; 
(4) a PBT reading of 0.10 or (5) a PST reading 
of less than 0.10 but the officer has reasonable 
grounds that the driver was under the influence 
of drugs or ~ combination of drugs and alco~ol. 

§321J.6(1)) 

• 
Implied Consent Law Applies to 

Drugs (Yes/No): Yes §32IJ.6 
Refusal to Submit a Chemical Test 

Admitted into Evidence: Yes (Criminal & Civil Cases) §32IJ.16 
Other Information: A person may be required to submit to a chemical 

test via a search warrant issued pursuant to an 
investigation of involuntary manslaughter 
{§707.5) where a traffic accident has	 resulted 
in a death or in a personal injury likely to 
cause death and there is evidence of a OWl	 off 
See §32IJ.IO. 

l A OWl offense is described as "operating while intoxicated". However, "operating while 
intoxicated" is defined as operating a vehicle while under the influence of alcohol. 
2Th {s State's illegal per se law also	 makes it an offense to operate a motor vehicle with 
either (1) a breath alcohol concentration level of 0.10 or m6re or (2) a urin~ alcohol 
concentration of n. :O'or more. 

OWl Offenses arid Cowmercial Hotor Vehicles (CHV)/Connercial Driver's Licenses (COL): A person 
is "disqualified" from operating a CMV for 1 yr (mand.) (3 yrs (mand.) if transporting 
hazardous ma~erials) if, while driving a CMV. they (1) have a BAC/BrAC/UrA( level of O.O~ or 
more, (2) are under the influence of alcohol, other drug or a controlled substance or (3) 
refuse to submit·to a chemical test for alcohol or drug concentrations. For either (1) a 
subsequent violation or (2) a combination of two or more violations of any of the above listed 
items, th~ "disqualification" is for life (10 yrs mand.). In addition, a (MV operator who has 

• 
vi~lated 49 CFR 392.5 (e.g., consumed any alcohol within 4 hours of operating a (MV) must be 
placed "out-of-service" for 24 hours. See	 §§321.1(32), (90) & (92),321.208, 321.208A, 321J.6 
and 32IJ.8(3). 
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Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood:	 Yes §321J.6(2) •Urine:	 Yes §321J.6(2) 
·"Othe'r:	 None 

•• ,! 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): No
 
Ant~~Plea Bargaining Statute (Yes/No): No
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No): 'Yes A substance abuse e~aluation ~ust be 
ordered if the defendant had a BAC level of 0.20 
or more or they have been convicted of a 2nd or 
subsequent OWl offense; see §321J.3. Also, the 
court may order an evaluation if it thinks that 
the defendant "regularly abuses alcohol or other 
controlled substance"; see '§901.4A. 

Sand'i;ons for Refusal to Submi t to a' 
Chemi'ca1 Tes t:: 

Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail): None
 

'Administrative Licensing Action
 
,( Susp/Rev) : None
 

'Other: None
 •Refusal to Take Implied Consent 
Chemi cal Test:
 

Criminal Sanct~on (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev):	 Rev 1st refusal-240 dys; 2nd and subseguent 
refusals (w/n 6 yrsl-540 dys (360 dys are 
mandatory) For both 1st and sub. refusals and a 
defendant is subject to license rev under the 
implied consent law but pleads guilty to a OUI 
charge, they may be issued a restricted lie. for 
the implied consent law rev.; the restricted 
lie. may only be used for treatment/employment 
purposes. §§321J.9 & 321J.20 
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•
 
Sanctions Following a Conviction for a OWl Offense:
 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years, 
Etc.) : ~f (Serious misd)-Not more than 1 yr; £DQ 

off (win 6 yrs) (aggravated misd)-Not more than 
2 yrs; 3rd and sub off (win 6 yrs) (CLoD 
felony)-Not -are than 5 yrs; Serious Injury 
related to OWl where SAC is 0.10 or mo~e 

(aggravated misd)-Not IIOre than 2 yrs §§321J.2, 
707.6A(3), 902.9 & 903.1 

Mandatory Minimum Term: , 1stoff (Seri ous mi sd) -None 1; ZJlJLill (win 6 
yrs) (aggravated misd)-7 dys2 §321J.2(2); ~rd 
and sub offs (win 6 yrs) ((1 0 felony)-30 dys; 
Serious Injury related to OWl where SAC ;s 0.10 

,or more (aggravated misd)-None 
-Fine: 

Amount ($ Range):	 1st off (Serious misd)-$500 to $1,000; 2nd oil 
(win 6 yrs) (Aggravated misd)-$750 to $5,000; 
3rd and sub offs (win 6 yrs) '(Cl ,Ofelony)-Not 
more than $7,500; Serious Injury related to OWl 
where SAC is 0.10 or more (aggravated misd)-Not 
more than $5,000 See Footnote No.3 below. 

• 
Mandatory Min. Fine ($): 1st off (serious misd)-$500 (See community 

service below.); 2nd off win 6 yrs (Aggravated 
misdl-$750; 3rd and sub offs win 6 yrs (Cl 0 
felony)-$750; Serious Injury related to OWl 
where SAC is 0.10 or more (aggravated misd)-None 

Other Penalties: 
Community Service: 1st off (serious misd)-Not -are than 200 hrs in 

lieu of the fine. §321J.2(2)(a) 
Restitution 

(egVictim's Fund)	 Yes For any OWl off, the court may order the 
defendant to make restitution for any damages 
resulting from the off. 4 ; see §321J.2(8) Note: 
Court ordered restitution is possible under 
§910.1 et seq. In addition, a victim is 
eligible for restitution from the State's crime 
victim reparation fund; see §912.1 et seq. 

Other:	 Special Note: Deferred judgment is allowed for 
a 1st OWl off; if a defendant is allowed such 
deferment their license is to be revoked from 
30-90 dys; however, a restricted hardship 
license may be issued. See §§321J.4(2) & 907.3. 
The defendant may be required to install an 
"ignition interlock" system in their vehicle(s); 
see §321J.4(7). 

lThere is a mlnlmum 48 hr	 sentence which may be suspended. 

• 
2This sentence may not be suspended. However, the statute is silent as to probation. 
3A separate (i. e., additional) ci vi 1 penalty of $100 is assessed agai nsf a defendant who has 
had their license revoked as a result of a OWl conviction; part of the money collected from 
these penalties is placed in a victim reparation fund. §321J.17 
4The maximum amount of restitution damages that can be assessed under §321J.2(8) is $2,000. 
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Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Admini5trative Licensing Actions: 
pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: 

Other: 

Post OWl Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev) : 

Term of License Withdrawal 
(Days, Months, Years, etc.): 

Mandatory Minimum Term of 
~Ii thdrawal : 

Surcharge. A surcharge of 20% of the f.i ne 
actually imposed is assessed ~gainst any person •
who is convicted of a State criminal offense. 
§911.2 

Yes-D.10 (BAC/BrAC/UrAC) 1st violation-Rev 180 
dys (or unti 1 the person reaches the age of 18 
whichever period is longer; see §321J.4(6); 2nd 
and sub violation (win 6 yrs of ~ other OWl 
rev)-Rev 1 yr (mandatory) (Note: A restricted 
hardship license may be issued for a 1st Admin. 
Per Se rev.) See the Special Note below. 
§§321J.12 & 321J.20 
Under §§321.210 &. 321.212, a person's license 
may be susp for not more than 1 yr if they have 
"committed" (but have not necessarily been 
convicted of) an off that usually requires 
license rev (e.g., DWI). Su.ch action may be 
taken without a preliminary hearing. 

1st off-Rev; ~nd off-Rev; JrQ and subsequent 
offs-Rev; Any OWl off conviction where there has 
been a seri ous injury-Rev §321J.4 • 
1st off-180 dys; 2nd off (win 6 yrs)I_ 1 yr; 3rd 
and sub. off (win 6 yrs)-6 yrs OWl off 

2involving serious injury-l yr See Footnote No. 
3 below. §321J.4 

2nd off-l yr; 3rd and sub. offs-Z yrs §§321J.4 
&. 321J.204 

Special Note: A person, who has had their 
license revoked for a OWl offense/admin. per se 
violation and who is not otherwise eligible for 
a restricted license, may, nevertheless, receive 
such a license on two (2) conditions: (1) Such 
a license is needed in order for the person to 
remain employed and (2) the person installs an 
"ignition interlock" system in their vehicle(s); 
see §321J.4(8) and Dept. of Transp. v. Iowa 
Oist. Court, 458 N.W.2d 1 (Iowa 1990). 

1A previous off includes either an admin. ~ se action or an impl'ied consent law violation. 
2ln addition to any other revocation or suspension. 
4Except as indicated, a person may obtain a temparory restricted license under §321J.20 . 
3lf a defendant is under 18 years old, the period of revocation shall be either as indicated or 
until the person reaches 18 whichever is the longer revocation period; see §321J.4(6). 
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• Sanctions Following a Conviction for a DWI Offense: 
(continued) 

Other: 
Rehabi 1i tat ion: 

Alcohol Education: Yes 1st or sub. off §§321J.3 & 321J.22 
Alcohol Treatment: Yes If a defendant's BAC is .20 or more or if 

the defendant has been convicted of a 2nd or 
sub. DWI off, treatment. may be ordered per the 
recommendations of the evaluation conducted 
under fl21J.3(1); see §321J.3(2). Note: Under 
other provisions of law, the court may also 
order a defendant to complete a treatment 
program pursuant to the evaluation for alcohol 
or drug abuse conducted under §901.4A; see 
§901.5(8). In addition, as part of a suspended 
sentence, for defendants convicted of a 2nd, 3rd 
or subsequent DWI offense, the court may commit 
such persons to an inpatient treatment program 
in lieu of incarceration; see §321J.3(2). 

Alcohol Education/ 
Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): 

• Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: No 
Terms Upon Which Vehicle 

Will Be Released: 
Other: .Registration/Plate Impoundment. For a 3rd or 

subsequent DWI offense conviction, the 
registration certificate and plates of ~ 

vehicles owned by the defendant shall be 
impounded. New registration plates shall not be 
issued until the defendant's license has been 
reissued or reinstated. However, if a member of 
the househol d has a val i d 1i cense, "speci al 
registration plates" with distinctive numbers 
and letters, that are "readily identifiable" by 
law enforcement officers, may be issued for such 
vehicles. The law states that "[a]pplication 
for and acceptance of special plates constitutes 
implied consent for law enforcement officers to 
stop the vehicle bearing special plates at any 
time." See §321J.4A. 

Miscellaneous Sanctions 
Not Included Elsewhere: Persons sentenced to the county jail may be 

• 
assigned to "hOlM! detention" instead of 
incarceration; see §356.26. 
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Other Criminal Actions Related to DW!: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: 

Sanctions: 
Criminal San(tion: 

Imprisonment (Term): 

Mandatory Minimum Term: 
Fine ($ Range): 

Mandatory Minimum Fine: 
Administrative Licensing Action: 

. Licensing Authorized and 
Type of Action: 

,Length of Term of 
Licensing Withdrawal: 

Mandatory Action--Minimum 
Length of License 
Wi thdrawal : 

Other: 

Driving While License Suspended or Revoked 
Where the Basis Was a DWl Offense: 

Sanction: 
Crimi nal: 

Imprisonment (Term): 

Mandatory Minimum Term 
of Imprisonment: 

Fine ($ Range): 
Mandatory Minimum Fine: 

Administr~tive Licensing Actions: 
Type of Licensing Action 

(Susp/Rev) : 
Length of Term of License 

Withdrawal Action: 

Mandatory Term of License 
Withdrawal Actron: 

Yes Class 0 felony; if death is related to •
DWI/reckless driving-Class C felony §707.6A(1) 
& (2) 

C,l as s D felony-not more than 5 yrs §902.9(4)
 
Class C felony-Not more than 10 yrs §902.9(3)
 
None
 
Class D felony-not more than $7,500 1 §902.9(4)
 
Class C felony-Not more than $10,0001 §902.9(3)
 
None
 

Rev §706. 6A ( 1) (a) 

6 yrs 

6 yrs 
None 

Serious misd - Not more than 1 yr §§321J.21 and •903.1(1)(b) 

None 
Not more than $1,000 §903. 1( 1) (b) 
None 

Susp or rev §321J.21 

Original period of Susp or Rev extended an 
additional like,period §321J.21 

Original period of Susp or Rev extended an 
additional like period §321J.21 

1Surcharge. A surcharge of:20% of the fine actually imposed is assessed agoinst any person who 
is convi cted of a State criminal offense. §911.2 
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•
 Other Criminal Actions Related to DWI: (continued)
 

Habitual Offender Laws: 
State Has Such Law (Yes/No): Yes 321.55 and 321.560 
Grounds for Being Declared an 

Habi tual Offender: 3'serious offs (w/n 6 yrs) or 6 minor offs (w/n 
2 yrs) ? 

Term of License Rev While 
Unde~ Habitual Offender Stat~s:	 If based on serious offs-2 to 6 ,rs; if based on 

mi nor offs-l yr 
Special Note: A person, who has had their 
license revoked as ari habitual offender based 
Qnly on DWI offense convictions and who is not 
otherwise eligible for a restricted license, 
may, neverthel ess, recei ve such a '1 i cense on two 
(2) conditions: (1) Such a license is needed in 
order for the person to remain employed and (2) 
the person installs an "ignition interlock" 
system in their vehicle(s); see §321J.4(8). 

Type of Criminal Offense if 
Convicted on Charges of 
Driving While on Habitual 
Offender Status Aggravated misd §903.1 

• 
Sanctions Following a Conviction of
 

Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): Not more than 2 ,rs 
Mandatory Minimum Term of 

Imprisonment: "None 
Fine ($ Range): Not more than $5,0001 

Mandatory Minimum Fine ($): None 
Licensing Actions (Specify): Same as for driving while revoked. 

Other State Laws Related To Alcohol	 Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Ki-lled in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): No
 
BAC Chemical Test Is Given to the
 

the Following Persons:
 
Driver:
 
Vehicle Passengers:
 
Pedestrian:
 

Laws Establishing the Minimum Ages 
Concerning-Alcoholic Beverages: 

Minimum Age (Ye~rs) Sale/Purchase: 21 §§123.47A & 123.59 (Year Eff: 1986) 
Minimum Age (Years) Possession: 21 (There are exemptions for medical reasons, 

employment and home use with parental consent.) 

• 
§§123.47 & 123.47A 

Minimum Age (Years) Consumption: None 

'See Footnote No.1 on p. 3-162. 
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Other State Laws Related To Alcohol Use: (continued) 

Dram	 Shop Laws and Related Legal Actions:
 
State Has a Dram Shop Law (Yes/No): Yes §123.92
 •
"Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State.(Case 
Ci tat ion ).: Yes Lewis v. State, 256 N.W. 2d 181 (Iowa 

1977), and Haafke v. Mitchell, 347 N.W.2d 381 
(Iowa 1984) 

Dram Shop Actions-Social Hosts:	 Yes-li.ited Liability limited to injuries
 
caused by minors (persons under the legal
 
drinking age) who are served alcoholic beverages
 
by social hosts. See Bauer v. Dann, 428 N.W.2d
 
658 (1988), and §123.49( 1) 1.
 

Other:	 None 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

Type	 of Criminal Action: Simple misd §§123.49(1), 123.50(1) & 
903.1(1)(a) See the Special Note on p. 3-165. 

Ter~ of Imprisonment: Not more than 30 d~s 

Fine ($ Range): Not more than $100 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 •License to Serve Alcoholic Beverages 

Withdrawn (Yes/No): Yes Susp or rev §§123.40 & 123.50(2) 
Length of Term of License Withdrawal: Term of susp not specified; if the license is 

revoked, term of rev is 2 yrs. 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Altoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type	 of Criminal Action: Simple lIisd §§123.3(33), 123.47A, 123.49(2)(h), 
123.50 & 903.1(1)(a)3&4 On p. 165, see Footnote 
No.3 and the Special Note.
 

Term of Imprisonment: Not more than 30 d~s3
 
Fine ($ Range): Not more than $100 &3
 

lIn the Bauer case, the Iowa Supreme Court held that §123.49(1) only abolished social host
 
liability associated with the service of alcoholic beverages to intoxicated adult guests; i.e.,
 
previous case law, Clark v. Mincks, 364 N.W.2d 226 (1985), establishing such liability was
 
abrogated by this law.
 
2See Footnote No. 1 on p. 3-162.
 
3If the person who receives the alcoholic beverage is either 19 or 20, the Qnly penalty that 

. can be assessed against a licensee is a fine of $50 for a simple misd.; see §123.47A. 
4Note:An "under age" person is defined as one who is 19 years or older; see §123.3(33) .. 
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•
 

•
 

Other State Laws Related To Alcohol Use: (continued) 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 

Anti-Consumption Law (Yes/No): 

Yes 12t off - Suspl; 2nd off win 2 yrs - Susp; 
3rd off win 5 yrs - Susp; 4th off win 5 yrs 
Rev §§123.40 & 123.50(3,2 
1st off - 14 dysl; 2nd off win 2 yrs - 30 dys; 

.3rd off win 5 yrs - 60 dys; 4th off win 5yrs 
22 yrs

No 

Yes §123.28 (The law states that "a person 
drivi ng a motor veh. shall not know; ngl y possess 
in a motor veh. upon a public street or highway 
an open or unsealed bottle, £an, jar or other 
receptacle containing an ale. bev., wine, or 
beer wi th the intent to consume .... " 
Yes - Driver and passengers §123.46 (The Jaw 
states that "i tis unl awful for any person to 
use or consume alcoholic liquors or beer upon 
the public streets or highways .... ") 

'If the 1st offense occurred after 1/1/88, the license is not suspended but the violator is 
assessed a "civil penalty" of $300. If the violator does not pay this assessment, the license 
is suspended for 14 dys. §123.50(3)(a) 
2These licensing sanctions do not apply to licensees if the person who receives the alcoholic 
beverage is either 19 or 20 years old; see §123.47A. 
3Note : In addition the provisions of §123.49(h) making it an offense to sell alcoholic 
beverages to a person under 19 years old, §lZ3.59 also makes is an offense to sell alcoholic 
beverages to such persons. It i~ a serious misdemeanor (1st off) to violate §lZ3.59 and the 
sanctions for this offense are jail term of not more than 1 yr andlor a fine of not more than 
$1,000 (§903.1(1)(b)). See the Special Note below. 

Special Note: Sec. 123.49 provides for additional sanctions for persons who violated the 
liquor laws. For a 2nd offense, a person commits a serious misdemeanor; the sanctions for this 

•
 
offense are jail term of not more than 1 yr andlor a fine of not more than $1,000
 
(§903.1(1)(b)). For a subsequent offense, a person commits an aggravated misdemeanor; the 
sanctions for this offense are imprisonment for not more than Z yrs andlor a fine of not more 
than $5,000 (§903.1(2)). 
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STATE: KANSAS
 
General Comments: See Kansas Statutes Annotated.
 

•
 Basis for a DWI Charge:
 

Standard DWI Offense:
 
Illegal Per Se Law (BAC/BrAC Level):
 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other:
 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law: 
Implied Consent Law: 

Arrest Required (Yes/No): 
Implied Consent Law Applies to 

•
 
Drugs (Yes/No):
 

Refusal to Submit to Chemical Test
 
Admitted into Evidence:
 

Other Information:
 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent 

Under the influence of alcohol §8-1567(a)(3) 
0.101 §8-1567(a)(1), (a)(2) & (p) 
None 
Under the influence of (1) Any Drug or (2) a 
Combination of Alcohol and Drugs §8-1567(a)(4) 
& (5) 

0.10 is prima facie evidence that the defendant
 
was under the influence of alcohol. §8-1005(b)
 
No person, who is an habitual user of narcotics,
 
shall operate or attempt to operate a motor
 
vehicle. §8-1567(b)
 
For Commercial Motor Vehicle Operators, see p.
 
3-171.
 

Yes §8-1012 

Yes2 §8- 1001 (b) 

Yes §8-100l( a) 

Yes (Criminal Cases) §8-1001 (f) 
None 

Law: 

Blood: Yes3 

Urine: Yes3 

Other: Other Bodily SUbstances3 

lThis State's illegal per se law also makes it an offense to operate a motor vehicle with a 
breath alcohol concentration level of 0.10 or more. 
2No arrest is required if the person has been involved in a motor vehicle accident resulting in 
roperty damage, personal injury or death . 
. See §8- 100 l( a) . 
4A defendant is not eligible to enter a diversion program if: (I) They have previously 
participate in such a program: (2) they have been convicted of an alcohol related driving 
offense; (3) their BAC level at the time of arrest was 0.20 or more; or (4) they were involved 
in an accident which has resulted in either a death or a bodily injury. See §§l2-441S(b) & 

• 
22-2908(2)(a). For a description of the diversion program, see §§12-44l6 & 22-2909. Note: As 
part of a diversion program, a person may be required to operate motor vehicles equipped with 
"ignition interlock" devi ces. 
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STATE - Kansas 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): 
Anti-Plea Bargaining .Statute (Yes/No): 

. .Pre-Se~tenc;ng Investigation Law (PSI) 
,(Ye~/No): 

~nctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a f:.rtii!!tiJ:lMY._BJea1J:LTest: 
. Criminal Sanctions (Fine/Jail): 

Adm.inistrative. Licensing Action 
(Susp/Rev) : 

Other: 

R.efusal to Take Implied Consent 
Chemical Test: 

Criminal Sanction (Fine/Jail): 
Administrative Licensing Action 

(Susp/Rev) : 

Other: 

Sanctions Following a Conviction for a OWl 

Criminal Sanctions:, . 
Imprisonment: 

Mandatory Minimum Term: 

No 
Yes §8-1567(p) (Certain diversion programs are 
excepted.) See Footnote No.4 on p. 3-167 . 

Yes §§8-1008(c) & (d) and 8-1567 

Yes Infraction A fine of not more than $500; 

see §§21-3105(2) & 21-4503(4). (Thirty dollars 
($30) if a person pleads guilty or no contest 
under the uniform fine schedule; see §8-2118(c).) 

None 
None 

No 

Susp 1 yr (Mandatory) See §§8-255(b), 
§§8-256(a), 8-1001, 8-1002(a) and 8-1014(a) . 
None 

Offense: 

•
 

•
 

•
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STATE - Kansas 

Sanctions Following a Conviction for a OWl Offense:

• (continued) 

Fine: 
Amount ($ Range): 

Mandatory Minimum Fine ($): 

Other Penalties: 
Community Service: 

Restitution 1eg Victim's Fund) 

•
 
Other:
 

Administrative Licensing Actions: 
Pre-OWl Convic.tiQ!1 Licensing Action: 

Administrative Per Se Law: 

Other: 

" ,:1 

1st off - $200-500; 2nd off (w/n 5 
yrs)-$500,:,,"l,OOO; 3rd and subsequent offs (w/n 5 
yrs )-$1,000-2,500; Vehi..diJ!~ttery-Not'more than 
$2,500 See Footnote No.1 below. 
DWl Offenses-2nd off-$5002; ~ehicle 
Battery-$l,OOO §21-3405b(b)(l) 

1st off - 100 hrs (in lieu of imprisonment) 
§8-1567(d); ; 2nd and subsequent offs (w/n 5 
yrs)-Yes May be ordered in lieu of fine. A $5 
credit is allowed on the fine for every hr of 
community service. §8-1567(i) 
Yes (l)Oirect compensation by defend~n~~ to 
~ictims as a condition of probation/parole; see 
§§8-1019(c), 21-4603(2)(c), (d) & (e), 
21-4610(4)(a) and 22-3717(1). And, (2) victims 
may al so recei ve· rest i tut'i'on for damages 'from 
the State's crime victims' compensatiori fJnd. 
The maximum amount that can be received from 
this fund is $25,000. See '§74-7301 et seq. 
An "ignition interlock" device may be required; 
see Footnote No.4 on p. 3-167 and Special Note 
on p. 3-170. 

Yes 0.10 (SAC/BrAC See §8-1013(a).) ~ 

occurance3-Susp. 30 d,S (Mandatory) W60 dys 
restricted driving privileges (Same restirctions 
as for the first 60 day restriction period for a 
1st OWl off.); sub. occurance3-Susp. 1 yr 
(Mandatory) §§8-1001, 8-1002 and 8-1014(b) 
None 

lAn "assessment" of $110 is levied against persons who are either convicted of a OWl offense or 
who enter a OWl diversion program. The "assessment" funds are used to support community-based 

•
 
alcohol and drug safety action programs. See §8-1008(e).
 
2See State v. Kitzman, 727 P.2d 491 (Kan. 1986) .
 
3An "occurance" includes either a test refusal, test failure (admin. per se violations) or a
 
OWl offense conviction; see §8-11013(e).
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STATE - Kansas 

Sanctjons Following a Conviction for a OWl Offense: 
(continued) 

Post OWl Conviction Licensing Action: •Type of Licensing Action 
(Susp/Rev) :	 1st off (occurance) '-Susp/Restriction: ~_~
 

(occurance) '-Susp; Veh. Battery-If OWl related,
 
susp. as for regular OWl offenses (for other
 
serious traffic offenses, rev) §§8-25~,
 

8-101~(c), 8-1567(n) and 21-3~05b(b)(4) 

Term of License Withdrawal 
(Days, Months, Years, etc.): , ~l-~tL-1Qccurance) 1_30 d,S susp and 330 d,S 

restriction2 (See the Special Note below.); sub 
3off (occurance) '_1 yr

Mandatory Minimum Term of 
Withdrawal: l~_LiLfL_U!~rance) '_30 d,S: sub off 

(occurance) 1_ 1 yr §8-255(b)) 

Special Note: Under §§§8-292 and 8-10'5, the 
following restrictions are placed on a person's 
driving privileges during the 330 day period. 
(1) For the first 60 days, the person may only 
drive (a) to and from either a place of 
employment or an,alcohol education (or treatment 
program) or (b) certain speci fied exceptional 
circumstances; the court may require the person 
to operate only vehicles equ~pped with an 
"ignition interlock" device. (2) For the 
remai ni ng 270 days, the person may dri ve (a) for •
the purposes indicated above, (b) in the course 
of employment, (c) for medical reasons, (d) for 
purposes of complying with probation 

I	 requirements, and (e) as ordered by the court. 
In lieu of or in addition to any of the above 
restrictions, the court may order that during 
this 270 period that a person not operate a 
motor vehicle unless it is equipped with an 
"ignition interlock" device. 

'An "occurance" includes either a test refusal, test failure (admin. per se violations) or a 
OWl offense conviction; see §8-1013(e). 
2The license is suspended for 30 days or until, the person completes an alcohol 
education/treatment program whichever is the longer susp. period and th~reafter restricted
 
driving privileges are granted for 330 days. §§8-1014(c)(1) and 8-1567(d)
 
3The license is suspended for' year or until the person completes an alcohol ,treatment
 
program whichever is the longer susp. period. §§8-10'4(c)(2) and 8-1567(e) & (f)
 

3 - 170 •
10th Edition 



STATE - Kansas 

• 
Sanctions Following a Conviction for a DWI Offense: 
(continued) 

Other: 
Rehabilitation: 

Alcohol Education:	 1st and sub. offs-As a condition of probation, 
parole, etc., a defendant must complete either 
an alcohol education or treatment program; see 
§8-1567(c), (d), & (e). ~llicle Bat~~£y-As a 
'condition of probation/parole-successfully 
complete either an alcohol/drug safety program 
or a treatment program; see §21-3405b. 

Alcohol Treatment: 
Alcohol Educat1on/ 

Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): Note: Attendance at an alcohol education or 

• 

treatment program could be a condition for 
issuing a restricted license. §8-1015 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: No 
Terms Upon Which Vehicle 

Will Be Released: 
Other: None 

Mi scellane'ous Sancti ons 
Nbt Included El~ewhere: Under §21-4603b, a defendant may be sentenced to 

"house arrest". The defendant may be required 
to use an electronic monitoring system while 
participating in a "house arrest" program. 
However, 2nd and sub. DWI offenders must, 
nevertheless, serve at least 48 con. hrs. of 
imprisonment; see §8-1567(g). 

OWl Offenses and Commercial Motor Vehicles (C~)/Conmercial Driver's Licenses (COL): A person 
is "disqualified" from operating a CMV for 1 yr. (mand.) '(3 yrs (mand.) if transporting 
hazardous materials) if, while driving a CMV, they (1) have a BAC/BrAC level of 0.04 or more, 
(2) are under the influence of alcohol or any drug or (3) refuse to submit to a chemical test 
for either alcohol or drug concentrations. For either (1) a subsequent violation or (2) a 
combination of two or more violations of any o{the above listed items, the "disqualification" 
is for life (10 yrs. mand.). A person, operating a CMV with either an alcohol concentration of 
0.04 or while under the influence of alcohol or drugs, in addition to being subject to the 
regular DWI criminal sanctions, is subject to the following "special" sanctions: Jail for 48· 
consecutive hours to 6 months and/or a fine of $200 to $500. Note: Such a person may not be 
subject to administrative actions against their normal driving privileges. Also, a CMV 

• 
operator who has any measurable (or detectable) amoJnt of alcohol in their system must be 
placed "out-of-service" for	 24 hours. See §§8-1002, 8-2,128(b), 8-2,128(f), 8-2,128(h), 
8-2, 128 ( i ), 8, 128 (s), 8-2, 136, 8-2, 137, 8-2, 142 and §1 of S. B. 345 enaCted in 1991; the 
"disqualification" provisions of this law are eff. 4/1/92. 
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STATE - Kansas 

Other Criminal Actions Relate~ to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term): 

Ma~datory Minimum Term: 
Fine ($ Range): 

Mandatory Minimum Fine: 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Act ion: 
Length of Term o~ 

Licensing Withdrawal: 

Mandatory Action--Minimum 
Length of License 
Withdrawal: 

Other: 

Yes-(l) Aggrevated Vehilce 'Homicide (OWl or •other serious traffic offense related 
death)~Class E Felony; (2) death caused by 
operation of a veh in a manner which causes 
unreasonable'risk-Class A Misd., §§21-3405, 
21-3405a, 21-4502, and 21-4503 

~:@~,1L..E Felol}Y-l to 5 yrs; Qp.~~ A Mi sd-Not more 
than 1 yr §§21-4501(e) & 21-4502 
See Footnote No. '1. 
Class E Felony-Not more than $JO!OOO; Class A 
Misd-Not more than $2,500 §21-4503 
Aggravated Vehicle Homicide-$l,OOO 
§21-3405a(3)(a) 

Susp §§8-1014(c) & 21-3405a(3)(d) 

Suspensions/Restrictions are the same as for OWl 
offenses 

Suspensions/Restrictions are the same as for OWl 
offenses •None 

lFor Aggravated Vehicle Homicide, as a condition of either probation, assignment to community 
corrections, or suspension of sentence, serve at least 90 days in either the county jailor 
residential confinement (e.g., house arrest) and successfully complete' either (1) an alcohol 
and d'rug safety action program or (2) a treatment program. See §21-3405a(3)(b) & (c). 
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STATE - Kansas 

• Other Criminal Actions Related to OWl: (continued) 

Driving While L~cense,Suspended or Revoked 
Where the Basis Was a OWl Offense:
 

Sanction:
 
Criminal:
 

Imprisonment (Term):	 l~~ (Cl B misd)-Not more than 6 mas; Znd off 
(Cl A misd)-Not more than 1 yr; 3rd and 
subsequent off (Cl E felony)-1-5 yrs §§8-262, 
21-4501(e) & 21-4502 

Mandatory Minimum Term 
of Imprisonment: 2nd and sub. off-5 dysl&2 §8-262(a)(3) 

Fine ($ Range):	 1st off-Not more ~han $1,000; 2nd off-Not more 
than $2,500; 3rdand subsequent off-Not more 
than $10,000 §21-4503 

Mandatory Minimum Fine: $100 appears to be mand. §8-262(a)(3) 
Administrative Licensing Actions: 

Type of Licensing Action 
(Susp/Rev) : Susp or rev, §8-262(b) 

Length of Term of License 

• 
Withdrawal Action: ,If convicted of, driving while on a suspended 

license, the original license suspension period 
is extended, a like period; if convicted of 
driving while on a revoked license, the original 
revocation period is extended 6 mos. §8-262(b) 

Mandatory Term of ,License 
Withdrawal Action: See above. 

Habitual Offender Laws: 
State Has Such Law (Yes/No): Yes §§8-284 & 8-285 
Grounds for Being Declared an 

Habitu~l Offender: Three serious offs within 5 yrs 
Term of License Rev While 

Under Habitual Offender Status: 3 yrs 
Type of Criminal Offense if 

Convicted on Charges of 
Driving While on Habitual 
Offender Status Cl E felony 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imp~isonment (Term): 1-5 yrs §21-4501(e) 
Mandatory Minimum Term of 

Imprisonment: None 
Fine ($ Range): Not more than $10,000 §21-4503 
Mandatory Minimum Fine ($): None 
Licensing Actions (Specify): None 

•	 
,

l See State v. Harpool, 788 P.2d 281' (Kan. 1990). 
\
 

2A 90 dy jail term is mandatory if the person commits a OWl offense while' drivi~g on a
 
suspended license where the suspension was for a previous DWI offense conviction. §8-262(a)(4)
 
and Atty. Gen. Op 88-23 (Feb. 19, 1988)
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Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

S~ate Has Such a Law (Yes/No): 

BAC Chemical Test Is Given to the 
the Following Persons: 

Driver: 
Vehicle Passengers: 
Pedestrian: 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 

Minimum Age (Years) Possession: 

Minimum Age (Years) ConsumptiRn: 

Dram	 Shop Laws and Related Legal Actiohs: 
State Has a Dram Shop Law (Yes/No)~ 

"Dram Shop. Law" Concept Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): 

Dram	 Shop Actions-Social Hosts: 
Other: 

Yes §22a-237 The tests' results may.only be 
used for statistical purposes that do not reveal 
the identify of the deceased individuals 
(§2Za-237(c». The law requires that the blood 
withdrawal occur win 8 hrs after arrest and that 
it be conducted on either an operator or "a 
person not a passenger" (§22a-237(b». 

Yes 
No 
Yes (Note: A test is not requ,i red for persons 
under 14 years old.) 

21 (Year Eff: 1985) §§21-3610, 2l-36l0a, 
41-l02(p), 41-727(a), 41-2701(h), & 4l-2721(a)

1	 ' 
21 §§41-727(a) & 41-2721(a) (There is an 
em)loyment exception.) 
21 §§41-727(a) & 41-2721(a) 

No 

No (For recent cases denying liability, see 
Ling v. Jan's Liquors, 703 P.2d 731 (1985) & 
Meyers v. Grubaugh, 750 P.2d 1031 (Kan. 1988).) 
No Thies v. Cooper, 753 P.2d 1280 (Kan. 1988)2 
None 

•
 

•
 

lExcept for licensed establishments, persons under the legal drinking age for alcoholic 
beve~ages, containing 3.2% or less alcohol, may possess and consume such beverages if they have 
the consent of and are supervised by a parent or guardian; see §§41-2704(e) & 41-2721. 
2This case concerned whether an employer was responsible for i~juries caused by'an employee who 
became intoxicated at a social event hosted by the employer. The court held that there was no 
liability. •3 - 174 
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STATE - Kansas 

• Other State Laws Related To Alcohol Use: (continued) 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: Misd §§21~4502(d), 41-320, 41-715, and 77-201 1 

Term of Imprisonment: Not more than 30 dysl 
Fine ($ Range): $100-250 1 Note: In lieu of or in addition to 

any other civil or criminal sanction, a civil 
penalty of up to $1,000 may also be imposed. 1 

§§41-328(a) & 41-2633a(a) 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes Rev2 §§41-314 & 41-2611 

Length of Term of License Withdrawal: Not specified in the statute 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

• 
Type of Criminal A'ction:' Cl B misd (furnishing alcoholic beverages to any 

person under 21 yrs of age) §§21-3610 & 21-3610a 
Term of Imprisonment: Not more than 6 mas §21-4502(1)(b) 
Fine ($ Range): Not more than $1,0003 §21-4503(2)(b) 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes Susp or rev §§41-2611(e) and 41-2708(k) 

Length of Term License Withdrawal: Not specified §§41-715 and 41-2615 §41-270B 

Anti-Happy Hour Laws/Regulations: Yes §§41-2640(a)(3) & 41-2722(a)(4) 

Laws Prohibiting (I) the Possession of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): Yes §§41-B04 & 41-2719 
Anti-Consumption Law (Yes/No): Yes Driver and passengers §§41-719(a) & 

41-2720(a) 

•
 lThese sa?ctions, itappears, only apply to the service of alcoholic beverages containing more
 
than 3.2% alcohol to intoxicate~ persons. See §§41-I02(b) & 41-715.
 
2Appears Qll.!.Y to apply to the service of alcoholic'beverages containing more than 3.2% alcohol.
 
3There is a mand. min. fine of $200. §§21-3610 & 21-3610a(b)
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STATE: KENTUCKY
 
General Comments: See Kentucky Revised Statutes.
 

• Basis for a OWl Charge: 

Standard OWl Offense: 
Illegal Per Se Law (SAC Level): 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other:
 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law: 

Implied Consent Law: 
Arrest Required (Yes/No): 
Implied Consent Law Applies to 

Drugs (Yes/No): 
Refusal to Submit to Chemical 

Admitted into Evidence: 

Other Information: 

• 

Under the Influence of Alcohol §189A.Ol0(l)(b) 1 
0.102 §§189A.010(1)(a) & 189A.005(l)
 
None3
 

Under the influence of (1) Any Substance or (2)
 
a combination of alcohol and any substance which
 
may impair one's driving ability
 
§189A.010(1)(c) & (d)
 
For Commercial Motor Vehicle Operators, see p.
 
3-181 .
 

Yes §§189A.100 & 281A.230 (Commercial Motor 
Vehilce Operators) 

Yes §189A.103(l) 

No 
Test 

Yes (Criminal Cases) Commonwealth v. Hager, 
702 S. W. 2d 431 (1986) 
The law provides that no person shall be 
compelled to submit to a chemical test . 
However, the law does allow a court to issue a 
search warrant requiring either a blood to a 
urine for a chemical 
has been arrested in 
OWl related death or 
§189A.l05(2)(b) 
Special Note: If a 

test for SAC if a person 
connection with either a 
physical injury. 

defendant shows a SAC level 
of 0.15, they must be detained at least 4 hrs 
following their arrest; see §189A.llO. 

• 
l The OWl provisions of Chapter 189A apply only to the operation of "motor vehicles". For the 
OWl operation of certain vehicles that are "not motor vehicles", see §§186.010,186.560(1)(b) & 

(5), 189.520 and 189.990(1). 
2This State's illegal per se law also makes it an offense to operate a motor vehicle with a 
breath alcohol concentration level of 0.10 or more. 
3Sec . 189.520(3)(c) establishes a statutory presumption of operating a vehicle that is "not a 
motor vehicle" while under the influence of alcohol if the operator has a SAC/BrAC level of 
0.10	 or more.
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STATE - Kentucky 

~hemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood:	 Yes ", '.' •
Uri ne:_	 Yes 
Other:	 None 

Adjudication of DWI Charges: 

Mandatory Adjudication Law (Yes/No):	 No 
Anti~Plea Bargai~ing Statute (Yes/No):	 Yes If a defendant's BAC is 0.10 or more or if
 

they have refused to submit to a chemical test
 
under the implied consent law. Does not apply
 
if the State's witnesses are unavailable for
 
trial or the chemical test results ar~ in
 
error. The court must record the reasons for
 
any change in the original charges. §189A.120
 

Pre-Sentencing Investigation Law (PSI)
 
(Yes/No): No (Note: A DWI offender must undergo an
 

'alcohol assessment as part of their mandatory 
alcohol education or treatment program. 
§189A.040) 

SAll!JW_s__LQr Re fusa1 to Submi t to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test :
Criminal Sanctions (Fine/Jail): None
 
Administrative Licensing Action
 •

(Susp/Rev): None
 
Other: - None
 

'Refusal to Take Implied Consent 
.chemical Test:
 

Criminal Sanction (Fine/Jail'): None
 
Administrative Licensing Action
 

(Susp/Rev) :	 1st Refusal-Susp. 6 ~s; 2nd Refusal (w/n 5 
yrs)-Susp. 18 mas; 3rd Res~ (win 5 yrs)-Susp. 
36 ~s; 4th and Sub. Refusals (win 5 yrs)-Susp. 

-60 mas These suspensions are mandatory. No 
hardship license can be issued by the court. 
§§189A.107 and 189A.410(2) 

Other:	 None 
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STATE - Kentucky 

•
 Sanctions Following a Conviction for a OWI Offense:
 

Criminal Sanctions: 
Imprisonment: ~ti ((1 B misd)-48 hrs-30 dys; Z~d, off' (win 

5 years) (Cl A misd)-7 dys-6 nos; 3rd off (win 5 
years) ((1 A misd)-30 dys-12 mas; 4th and" 
subsequent off (win 5 yrs)((l 0 Felony)-l to 5 
yrs §§189A.010(4), 532.020 & 532.060 
Special Note: For 1st and 2nd offenses, a 
defendant, except for any mandatory 48 hr jail 

,term that has to be served, may be allowed to 
serve their imprisonment term on weekends 

,provided they spend at least 24 hrs in 
confinement. 1189A.030. 

Mandatory Minimum Term:	 1st off-48 hrs ; 2nd off (win 5 years)-7 dys 
(with 48 con. hrs); 3rd off-30 dys (with 48 con. 
hrs); 4th and subsequent offs-120 dys (with 48 
con. hrs) 189A.010(5) 
Special Note: A person ~ be able to serve the 
mandatory jail sanction via "home 
'i ncarcerat ion .,,2 

Fine: 

• 
Amount ($ Range): 1st off-$200-$500; 2nd off (win 5 

years)-$350-$500; 3rd off-$500-$l,OOO 
§189A.010(2); 4th and subsequent offs-$l,OOO to 
$10,000 (§534.030) §189A.010(4) 

Mandatory Minimum Fine ($):	 None1 , 

Other Penalties: 
Community Service: 1st off-48 hrs to 30 d~sl; 2nd off (win 5 

years)-10 dys to 6 mos ; 3rd and s~bsequent offs 
3(win 5 years)-10 dys to 12 mos §189A.010(4) 

Restitution (eg Victim's Fund) Yes §348.020 a victim's compensation board 
(See also §346.010 et seq.) Also, the court may 
order a defendant to pay restitution directly to 
a victim as a ~ondition of probation; see 
§533.030(3). 

Other:	 Home Incarceration. For misdemeanor offenses, a 
defendant could be sentenced to "home 
incarceration".2 §532.210 
Service Fee. A OWI offender must pay a $150 
service fee in addition to any other fine. 
§189A.050. 

l For a 1st off, a defendant must be sentenced to one of the following sanctions: (1) 48 hrs in 
~ail; (2) a $200 fine; or (3) 48 hrs of community service. See §189A.010(4)(a) & (6). 

Neither the law authorizing "home incarceration" nor the DWI law preclude a person convicted 
of a OWI offense from servi ng thei r impri sonment sentence vi a "home i ncarcerat ion." See 

•
 
~§189A.010(5) & 532.230. .
 
A defendant may b~ sentenced to community service in addition to any other sanctions imposed. 

It appears that, if the court imposes a community service sanction, the minimum term noted must 
be served. See §189A.010(5). 
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STATE - Kentucky 

San~tions Following a Conviction for a OWl Offense: 
(continued) 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: 
Other: 

Post OWl Convictio~ Licensing Action: 
Type of Licensing Actfon 

(Susp/Rev) : 

• 
None 

I. A court ~ suspend a driver's license from 
14 to 60 dys following a OWl arrest but prior to 
adjudication of the OWl charges if there is 
probable cause that the defendant committed such 
off and anyone of the following circumstances 
is present. (1) The driver has prior traffic 
violations (including OWl offs) which 
demonstrate a lack of regard for the safety of 
others or (2) there was an accident involving 
physical injury associated with the OWl charge. 
If the defendant is convicted of the OWl charge, 
any susp time is credited towards their license 
rev following such conviction. See §189A.060. 
II. At arraignment, a court ~ suspended a 
the driver's license of (1) a person who has 
refused to submit to a chemical test, (2) an 
offender who is under 21 years old or (3) an 
offender who has either a prior OWl offense 
conviction or a prior refusal. Except in cases 
of a refusal to submi t to a chemi cal test, a 
driver's license is returned to an offender 
~ither after an acquittal of the OWl offense or, 
if the case has not been concluded, after a 
period of time that cannot exceed the period of • 
time a person's license would have been revoked 
if they had been convicted of a OWl offense. 
Also, after the first 30 dys of this suspension, 
a person can be issued a hardship license 
(§189A.410). Any suspension period imposed 
under this procedure will be credited against 
any revocation imposed for a OWl offense 
conviction. See §189A.200. 

1st and subsequent offs-Rev §189A.070(1) For 
persons under Hi years old, see Footnote No. 1. 

lUnder §189A.070(4), a person under 18 years old has their license revoked until they are 18 or 
as otherwise provided under §189A.070 whichever sanction will result in the longer revocation 
period. 
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STATE - Kentucky 

• 
Sanctions Following a Conviction for a OWl Offense:
 
(continued)
 

Term of License Withdrawal 
(Days, Months, Years, etc.):	 1st off-90 dys; 2nd off-l2 mos; 3rd oll-24 mos; 

4th an~~~-60 mas §189A.070. See also 
Habitual Offender laws on p. 3-183. 

Mandatory Minimum Term of 
Wi thdrawal :	 1st off-30 dys mand. followed by 60 dys of 

restricted driving privileges (§189A.410); 2nd 
off-l28Os; 3rd off-24 mas; 4th and sub. off-60 
IIIOS §189A.070. 

Special Note: A driver's license cannot be 
reinstated following a revocation for a OWl' 
offense until the defendant completes the 
required alcohol education or treatment program 
under §189A.040. 

1See also §§186.560(5) & l89A.070(1)(a). 

OWl Offenses and Commercial Kotor Vehicles (CHV)/Conmercial Driver's licenses (COL): A person 
is "disqualified" from operating a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting 
hazardous materials) if, while driving a CMV, they (1) have a BAC/BrAC/UrAC (Note: The law 
does not provide for UrAC standard.) level of 0.04 or more or (2) are under the influence of 
alcohol or a controlled substance. For either (1) a subsequent violation or (2) a combination 
of two or more violations of any of the above listed items, the "disqualification" is for life 
(10 yrs. mand.). In addition, a CMV operator who has any measurable (or detectable) amount of 
alcohol or controlled substance in their system must be placed "out-of-service" for 24 hours. 
If a CMV operator refuses to submit to a chemical test (for an alcohol concentration or for the 
presence of other drugs) under the CMV implied consent law provisions, the operators privilege 
to operate a CMV can be either suspended or revoked. For first refusal, the CMV privilege is 
suspended for one (1) year (mand.) and, for a subsequent refusal. the privilege is suspended 
for life (mand.). However, if the operator fails to appear at the implied consent hearing, 
which is automatically scheduled in refusal situations, the CMV privilege is revoked; the 
length of this revocation ;s not specified. Comment: In addition to the above 
suspensions/revocation, the CMV implied consent law (§281A.220(4)) states that a CMV operator 
is subject to "disqualification" (as if they had committed a OWl offense) if they refuse to 

• 
submit to a chemical test; however, the "disqualification" section (281A.190) has no provision 
that would allow for such "disqualification" for refusal. See 281A.010(7), (9) & (10), 
281A.190, 281A.210 and 281A.220. 
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STATE - Kentucky 

SanJ:J.ions Following a Conviction for a DWI Offense: 
(continued) 

Other: 
Rehabi 1i tat ion: 

Alcohol Education: 

Alcohol Treatment: 

Alcohol Education/ 
Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): 

Vehicle Impoundment/Confiscation:
 
Authorized by Specific
 

.Statutory Authority:
 
Terms Upon Which Vehicl~ 

Will Be Released: 
Other: 

Miscellaneous Sanctions 
.Not Included Elsewhere: 

Other Criminal Actions Related to DW1: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: 

Sanct ions: 
Crimi nal Sanction: 

Imprisonment (Term): 
Mandatory Mi n,imum Term: 
Fine ($ Range): 
Mandatory Minimum Fine: 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: 

lThiS could include either (1) manslaughter in 
homicide (§507.050). 

•
 
Yes 1st off-Participation in either an alcohol 
education or treatment program for 90 dys is 
mandatory. §189A.040(1), 
For subsequent DWI off convictions, the 
defendant must be sentenced to an alcohol or 
substance abuse treatment Program for 1 yr 
§189A.040(2) & (3). 

No 

None 

None 

No (Special Note: "A person is gui 1ty of 
manslaughter in,the second degree when, 
including, but not limited to, the operation of 
a motor vehicle, he wantonly causes the death of 
another person" (§507.040(1)); manslaughter in 
the second degree is a Cl C felony 
(§507.040(2). See Footnote No.1.) 

(Note: Even though this state does not have 
vehicle homicide statute, it, nevertheless 
provides for mandatory license Jev for not less 
than 5 years for a conviction of manslaughter l 

resulting from the operation of a motor 
vehicle. §186.560(1)(a) & (4)) 

the second degree (§507.040) or reckless 
, . 
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• Other Criminal Actions Related to DW1: (continued) 

Length of Term of 
Licensing Withdrawal: 

Mandatory Action--Minimum 
Length of License 
Wi thd rawa1: 

Other: 

D~ivin~ While License Suspended or Revok~d
 

Where the Basis Was a DWI Offense:
 
Sanction:
 

Criminal:
 
Imprisonment (Term):	 1st off (Cl B misd)-Not more than 90 dys; 2nd 

off (Cl A misd)-Not more than 12 mas; 3rd and 
subsequent offs(Cl D felony)-1-5 yrs 
§§189A.090(2), 532.060 & 532.090 

Mandatory Minimum Term 
of Imprisonment: None 

Fine ($ Range):	 1st off-Not more than $250; 2nd Qii-Not more 
than $500; 3rd and subsequent offs-$1.000 to 
$10,000 §§534.030 & 534.040 

• 
Mandatory Minimum Fine: None 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev): 1st off-Rev; 2nd off-Rev;3rd and subsequent 
offs-Rev §189A.090 

Length of Term of License 
Withdrawal Action: The driver's license shall be revoked for twice 

the original period of rev §189A.090(3) 
Mandatory Term of 'License 

Withdrawal Action: Yes As indicated above. 

H~bi tua'l Offender Laws: 
State Has Such Law (Yes/No): Yes §186.641 et seq. 
Grounds for Being Declare~ an 

Habitual Offender:	 3 or more serious offs (w/n 5 yrs) (including 
DWI offs); 15 IIIOving violations (win 5 yrs) 
§§186.641 & 186.64i 

Term of License Rev While 
Under Habitual Offender Status:	 Rev-5 yrs if habitual offender status is related 

to 3 convictions of either DWI or vehicle 
manslaughter; rev.-2 yrs if habitual offender 
status is based on other v~olatioris. §186.646 

Type of Criminal Offense if 
Convicted on Charges of 
Driving While on Habitual 
Offender Status Hisd §§186.992 & 431.060(2) 

• l This could include either (1) manslaughter in the second d~gree (§507.040) or reckless 
homicide (§507.050). 
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Other Criminal Actions Related to DWI: (continued) 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 • 
Status:
 

Imprisonment (Term): Not to exceed 12 mas §186.992
 
Mandatory Minimum Term of
 

Imprisonment: None
 
Fine ($ Range): None
 
Mandatory Minimum Fine ($): NIA
 
Licensing Actions (Specify): None
 

Qther State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in TrafFic
 
Accidents:
 

State Has Such a Law (Yes/No): Possible l
 

BAC Chemical Test Is Given to the
 
the Following Persons:
 

Driver: Possible
 
Vehicle Passengers: Possible
 
Pedestrian: Possible
 

Laws	 Establishing the Minimum Ages 
Concerning Alcoholic Beverages:
 

Minimum Age (Years) Sale/Purchase: 21 §§244.080 & 244.085 (Year Eff: 1938)
 
Minimum Age (Years) Possession: .21 §244.085 (There is a limited employment
 

exemption; see §244.087.) •
Minimum Age (Years) Consumption: None 

Dram	 Shop Laws and Related Legal Actions:
 
State Has a Dram Shop Law (Yes/No): Yes2 §413.241
 
"Dram Shop Law" Concept Has Been
 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): Yes Pike v. George, 434S.W.2rl 626 (Ky. 1968), 

and Grayson v. Frat. Order of Eagles, 736 S.W.2d 
328 (Ky. 1987) 

lLanguage in §189.590 requlrlng coroners to report on the circumstances surrounding fatal 
accidents may impliedly require such tests. See Woosley v. Central Uniform Rental. 463 S.W. 2d 
~45 (1971). An investigative officer or a coroner may direct the taking of blood samples from 
dead individuals if necessary. See OAG 73-170 and OAG 73-196. 
2This law limits liability if the service of alcoholic beverages was to a person over .the legal 
drinking age. A licensee or any employee thereof is not liable for the actions of a patron 
"unless a reasonable person under the same or simi lar ci rcumstances should .know that the person 
served is already intoxicated at the time of serving." The law does not appear to have 
abrogated the holding i~ the Pike case since it concerned the damages caused if the service of 
alcoholic beverages was to a minor. •
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Other State Laws Related To Alcohol Use: (continued)• Dram Shop Actions-Social Hosts: 
Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: 

Term of Imprisonment: 

Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

LengUI of Term of License Wi thdrawal : 

• 
Criminal Actions Against Owners or 

Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type'of Criminal Actlon: 

Term of Imprisonment: 

Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

No l (No cases) 
None 

1st off-Hisd; 2nd_---.£!Jd_subsegl)ent ofJ-Hisd 
§§241.010(2), 2<14.080(2) &2t14.990( 1) 

1st off-Not more than 6 mas; 2nd off-Not more 
than 6 mos 
1st off-$100-200; ~nd off-t200-500 

Yes Susp or Rev §§243.480, 243.490 i 243.5002 

2 yrs §243.100(5) 

b-UU-Hisd; ZillLJLff-Hisd §§241 .010(2), 
244.080(1) & 244.990(1) 
1st off-Not more than 6 1105; 2nd off-Not more 
than 6 IIOS 

1st off - $100-200; 2nd off-$200-500 

Yes Susp or Rev §§243.480, 243.490 & 243.500 2 

2 yrs §243.100(5) 

l See the "caveat" in the Grayson case 736 S.W.2d at 335.
 
2Note : For a first violation, in leiu of revocation, the State may suspend a license. The
 

• 
licensee,'hbwever, as an alternative to this suspension, may at their discretion pay a fine. 
Fo'r retai 1 "by the dri nk" and package 1i quor 1i censees, the fi ne is $25 per day the 1i cense 
would have bee~ suspended; for reatil been licensees such fine is $10 per day; see 
§243.480(1). For a second violation (w/n2 yrs), the license must be revoked or suspended; see 
§243.500(4) . 
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Other State Laws Related To Alcohol Use: (continued) 

Anti-Happy Hour Laws/Regulations: No • 
'Laws Prohibiting (1) the Possession of
 

Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No):'	 No 

Anti-Consumption Law (Yes/No):	 Yes Driver & passengers §244.020 The law 
states that "no p.erson shall dri nk any al cohol i c 
beverage in any publ i c pl'ace i'n or 'upon any 
passenger coach, street car or other vehicle 
commonly used for the transportation of 
passengers." 

•
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General Comments: See West's Louisiana Statutes Annotated:
 

• 
Revised Statutes. Note: All citations are to 
the Revised Statutes unless otherwise stated. 

Basis for a OWl Charge: 

Standard OWl Offense: Under the influence of alcohol l §14:98(A)(1) 
Illegal Per Se Law (BAC Level): 0.10 §14:98(A)(2)1 . . ,. 

Presumption (BAC Level): 0.10 §32:662(A)(1)(c) 
Types of Drugs/Drugs and Alcohol: Under the influence of Any Controlled Dangerous 

Substance §14:98(A)(3) 
Othe r: For Commerci al Motor Vehi cl e. Operators, see 

below. 

Chem{cal Breath Tests for BAC Level: 

Preliminary B~eath Test Law: No 
Implied Consent Law:
 

Arrest Required (Yes/No): Yes §32:661
 
Implied Consent Law Applies to
 

Drugs (Yes/No): Yes §32:661(A) 
Refusal to Submit to Chemical Test 

Admitted into Evidence: Yes (Criminal cases only; prohibited in civil 
cases except admin. lic. actions) §32:666A(3) 

• 
Other Information: Special Note: Under §32:666. a driver may not 

refuse to submit to a chemical test if they have 
been i nvol ved ina traffi c fatal i ty or acci d"llt 
resulting in a serious bodily injury. See State 
v. Hebert, 559 So.2d 821 (La.App. 1990). 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood: Yes. §32: 661 
Urine: Yes §32:661 
Other: Other bodily substance §32:661 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): No
 
Anti-Plea Bargaining Statute (Yes/No): No
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No) : Optional See §14:98(G). 

lNote: All OWl offenses are classified as the crime of operating a vehicle while intoxicated. 

OWl Offenses and Connercia1 Hator Vehicles (CHV)/Connercia1 Driver's licenses (COL): A person 
is "disqualified" from operating aCMV for minimum period of 1 yr (1 yr mand.) (3 yrs (mand.) 
if transporting hazardous materials) if, while driving a CMV, they (I) have a BAC/BrAC/UrAC 
level of 0.04 or more, (2) are under the influence of alcohol or a controlled substance or (3) 
refuse to submit to a chemical test for either alcohol or drug concentrations. For either (I) 

a subsequent violation or (2) a combination of two or more violations of any of the above 

• 
listed items, the "disqualification" is for life (10 yrs. mand.). In addition, a CMV operator 
who has any "measurable" or "detectable" amount of alcohol in their system must be placed 
"out-of-service" for 24 hours. See §§32:401(14) and 32:414.2. 
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Sanctions for Refusal to Submit to a 
Chemi cal Test: •Refusal to Take a Preliminary Breath Test: 

Crimi nal Sanctions (Fi nelJai 1): N/A
 
Administrative Licensing Action
 

(Susp/Rev): N/A
 

Other: N/A
 

Refusal to Take Implied Consent 
C.hemiill---.ktl.
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev):	 1st refusal-Susp for 180 dys (90 dys mand.); 2nd 
and subsequent refusal s-Susp. for 545 dys 
(Mandatory) §§32:667(B)(2) & 32:66B(B)(1), (2), 
& (3) and Dixon v. Department of Public Safety 
and Corrections, 570 So.2d 130 (La.App. 3 Cir. 
1990) 

Other:	 Special Note: A hardship license is only 
available to drivers for a 1st refusal after the 
first 90 dys of the susp period have passed. 
See Schott v. State, Department of Public 
Safety, 556 So.2d 999 (La.App. 1990). 

Sanctions Following a Conviction	 for a OWl Offense: 

"'. 

Criminal Sanctions:
 
Imprisonment:
 •

Term (Day, Month, Years, 
Etc. ) :	 ~t off-l0 dys-6 mas; 2nd off (win 5 yrs)-30 

dys-6 mas; 3rd off-felony (win 5 yrs)-1-5 yrs 
(with or without hard labor)3; 4th off felony 
(win 5 yrs)-10-30 yrs (w/hard labor) §14:98; OWl 
related injury-Not more than 6 mas (§§14:2(4) 
and 14:39.1) 

Mandatory Minimum Term: l..i.L.Qli_ l ; 2nd off (win 5 yrs)_2; 3rd off-felony
3(win 5 yrs)-6 IIIOs ; 4th off-felony (win 5 yrs)-l 

yr4 (§14:98(E)) See Misc. Sarictions on p. 3-191. 

lAlternatives to the imposition of sentence. The imposition of sentence is mandatory unless 
one of these alternatives is taken: (1) Serve a minimum of 2 dys'in jail and participate in 
substance abuse and driver improvement progr~ms·or (2) perform at least four eight-hr dys of 
community service (half of which must ~e litter abatement or a collecti,on program) and 
~articipate in'substance abuse and driver imp~ovement programs. , 
Alternatives to the imposition of sentence. Th~ imposition of sentence is manda~ory unless 

one of these alternatives is ,taken: (a) Serve a minimum of 15 dys i.n jail and participate in 
substance abuse and driver improvement programs or (b) perform at, least 30 eight-hr dys of 
community service (half of which must be litter abatement or a collection program) and 
~articipate i.n substance abuse	 and driver improve~ent programs.' ' , ,. , 

If probation is granted for part ?f the sentence, the defe~dant must partjcipa~e in substance 
abuse and driver improvement programs; however, 6 mos of the sentence is mandatory. 
4Three (3) yrs mand. if the defendant,has participated in either a substance abuse or driver 
improvement program for a 3rd offense. Two (2) yrs mand. if the defendant has participated in •
either a substance abuse or driver improvement program for a 1st or 2nd (but not a 3rd) offense. 
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• 
Sanctions Following a Conviction for 
(continu~d) 

Fine: 
Amount ($ Range): 

Mandatory Min. Fine ($): 

Other PenaIt i es: 
Community Service: 
Restitution 

(e.g. Victim's Fund) 
Other: 

• 
Administrative Licensing Actions: 

Pre-OWl Conviction Licensing Action: 
AdmTnistrative Per Se Law: 

a OWl Offense: 

1st off-$125-$500; 2nd off (win 5 
yrs)-$300-$l,OOO; 3rd 'Qfi felony-Not more than 
$2,000; 4th off felony - None; OWl related 
injury (veh. negligent injury)-N~t more than $500 
Note: In the parishes of Caldwell, Catahoula, ' 
Concordia, Franklin, LaSalle and Temsas, an 
additional fine of $25 is assessed against OWl 
offenders; see §14:98(J). See Footnote No. 1. 

None 

See Footnotes Nos. 1 & 2 on p. 3-188. 

None2 

A OWl offender must pay a fee of $75 for the 
purpose of covering the costs of admini~tering a 
8AC chemi cal test. They al so must pay a fee of 
$50 to defray the expenses of admistering any 
conditions of probation or incarceration. See 
Code of Criminal Procedure §887(C) & (0). 

Yes BAC level of 0.10 ~Off-Susp For 90 dys 
(30 dy~ mand. unless related to a OWl 
conviction3; a restricted license may be issued 
a for the remaining 60 dys of the susp period); 
2nd and subsequent ~~ (win 5 yrs)-Susp for 365 
~ys (mandatory) §§32:667(B)(1) and 32:668(B)(3) 

10efendants must also pay a fee of not less than $50 for felony convictions or one of $7.50 for
 
misdemeanor convictions, this fee is deposited in the State Treasury for the purpose of funding
 
the crime victims reparations fund. See §46:1816(0)(1)(a).
 
2A victim of a motor vehicle accident is not eligible for State compensation unless the crime,
 
which caused either the injury or the death, was intentional. See §46:1805(B).
 
3When a person has been convicted ofa 1st OWl off ~nd is subject to the admin. per se law, a
 

• 
district court may issue a restricted hardship license for the entire 90 day period under 
§32:415.1 not~ithstanding the provisions of the admin. per se law that require a 30 day 
mandatory suspension period. See Noustens v. State, 524 So.2d 235 (La.App. 5 Cir, 1988); 
cert./review denied by the Louisiana Supreme Court, 531 So.2d 476 (La. 1988). 
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$~!1tlio!li..Jollowin9..-.2-Convictionfor a OWl Offense: 
(continued) •Other:	 Under §32:114(E)(1) & (F)(2), a person's license 

may be susp, cancelled or revoked for not more 
than 1 yr if they have IIc~mmHt~dll (but have not 
necessarily been convicted of) an off that 
usually requires license rev. (e.g., 2nd off 
OWl). The law does not specifically state that 
licensing action can be ta~en ~itho~t a 
preliminary; however, other provi~i6ns would 
seem to indicate that a preli~inary hearing is 
not requ ired. 

Post OWl Conviction Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev) : ls{ & subsequent offs-Susp §32:414 See
 
Footnote No. 1.
 

Term of License Withdrawal
 
(Days, Months, Years, etc.):	 bJ._.Q.ff-90 dys (Hardshi p prov1 Sl on to earn a 

livelihood) for 1st off only); 2nd off (win 5 
yrs)-12 mas); 3rd & and subsequent offs (,~'I/n 5 
yrs)-24 mas §§32:414, 32:415 & 32:415.1. 

Mandatory Minimum Term of 
Withdrawal: 1st. off-None; 2nd of~ (win 5 yrs)-12 ~s; 3r'd 

and subseguen{ off s (win 5 yrs) -24 mas 

Other:
 
Rehabilitation:
 •

Alcohol Education:	 Yes §32:415.1(A)(2): Note: Judges are given 
the authority to refer'first time offenders to 
education or rehabilitation programs. 
Restricted licenses are issued to facilitate 
attendance in,driver improvement schools. 

Alcohol Treatment:	 Yes Sec. 14:98 (c) authorizes. the court to 
order a OWl offender to undergo substance abuse 
treatment program in lieu of imprisonment. The 
court's action is based on medical evaluation 
and on recommendations that the convicted OWl 
offender will benefit from such treatment. 

Alcohol Educationl
 
Treatment as an Altern

ative to Criminal
 
Licensing Actions
 
(Describe) : Yes (See above.)
 

lFor persons 13-18 years old, the following ~dditional licensing sanctions may be impos~d. 1st 
off-susp for 1 yr or unt i 1 the person reaches 17 whi chever is the longer susp. peri'od; 2n'd & 

sub. off-rev~cation for 1 yr or until the pe~son reaches ;9 ~~ichever is the longer'revocation 
period. These susp/rev. periods, however, are not mandatory; a restricted hardship license is 
available for all or any part of these periods. See §32:430. •
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• 
Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: 
Terms Upon Which Vehicle 

Will Be Released: 
Other: 

Miscellaneous Sanctions 
Not Included Elsewhere: 

Other Criminal Actions Related to OWl: 

•
 
Homicide by Vehicle:
 

State Has Such Law/Type of Offense:
 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term): 
Mandatory Minimum Term: 
Fine ($ Ra~ge): 

Mandatory Minimum Fine: 
Administrative Licensing Action: 

Licensing Authorized and 
Type of Action: 

, t. 

Length of Term of 
Licensing Wi thdrawal : 

Mandatory Action--Minimum 
Length of License 
Withdrawal: 

Other: 

No 

None 

Home Incarceration. Provisions, relating to the 
sentencing of criminal law offenders either to 
community rehabilitation centers or "home 
incarceration," apply to persons convicted of 
OWl offenses. However, persons convicted of a 
2nd or subsequent OWl offense (w/n 5 yrs) are 
not eligible for "home incarceration" until they 
serve a minimum of ~8 con. hrs. of 
imprisonment. See §§15:113j and Code of 
Criminal Procedure Art. 89~:2(J). 

Yes Fe1onyIHisd 1 Restricted to death caused by 
a driver while OWl, or under the influence of 
certain drugs. §1~:32.1 

22-15 yrs
None 
$2.000 to $15.000 
None 

Rev §32:~14 

12 lAOS 

12 Il105 

lIf the defendant is imprisoned with hard Jabor, the conviction is considered a felony: 
otherwise it is a misdemeanor. See §§14:2(4) & (6) and 14:32.1(B). 

• 
2As an aller~ative to either jailor imprisonment, adefe~dant may be sentenced either to 
community rehabilitation (provided the defendant was sentenced to a term of imprisonment of" not 
more than 5 yrs without hard labor) (§15:1133) or to "hOllle incarceration" (Code of Criminal 
Proced~re Art. 89~.2). 
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Other Criminal Actions Related to OWl: (continued) 

Driving While License Suspended or Revoked
 
Where the Basis Was a OWl Offense:
 •Sanction:
 

Crimi nal :
 
Imprisonment (Term):	 Not more than 6 mas; 7 dys-6 mas if such 

violation,was simultaneous with a second or 
subsequent OWl conviction. §32:415 See 
Footnote No.2 on p. 3-191. 

Mandatory Minimum Term 
of Imprisonment: 7 dys if such violation was simultaneous with a 

second or subsequent OWl conviction. 
Fine ($ Range):	 Not more than $500 and a civil, penalty of not 

more than $1,250; $300-$500 if such ,violation 
was simulta~eous wit~ a second or subsequent OWl 
conviction. §32:415 
Special Note: The following fine sanctions 
would also apply in situations wh~re a COL 
li censee was ope rat i ng a CMV. If the person has 
a Class A, B, C or 0 license (COL license), not 
more than $5,000 and a civil penalty of ,not ~ore 

than $2,500. §32:415 
Mandatory Minimum Fine: None 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev) : Susp/Rev §32:415(B) 
Length of Term of License 

Withdrawal Action: Original susp/rev period extended for 1 yr •§32:415(B) 
Mandatory Term of License 

Withdrawal Action: For 2nd and sub. offenses, original susp/r~v. 

period extended for 1 yr (mandatory) (Note: A 
'hardship license is available for first 
offenders; see §32:415.1.) 

Habitual. Offender Laws:
 
State Has Such Law (Yes/No): Yes §32:1472 et seq.
 
Grounds for Being Declared an
 

Habitual Offender:	 Convictions for 10 or more traffic law offs win 
a 5 yr period Applies to those offenses that 
are required to be reported to the Department of 
Public Safety and Corrections: §32:1472(A) 

Term of License ,Rev While 
Under Habitual Offender Status:	 Proabition from operating a vehicle for 3 yrs 

§§32:1477 & 32:1479 (Note: A 1st time habitual 
offender may apply for a hardship license under 
§32:1477(B). See also §32:1477(C)(3).) 
Special Note: A driver's license may be 
restored after 3 yrs. provided certain 
conditions are satisfied. (1) The driver must 
petition a court and show "good cause" why their 
driving privileges should be re~tored. And, (2) 
the driver must met certain financial 
responsibility requirements. §32:1479(2) •
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Other Criminal Actions Related to OWl: (continued)• Type of Criminal Offense if 
Convicted on Charges of 
Driving While on 
Offender Status 

Sanctions Following 
Driving While on 
Status: 

Habitual 

a Conviction of 
Habitual Offender 

Imprisonment (Term): 

Mandatory Minimum Term of 
Imprisonment: 

Fine ($ Range): 
Mandatory Minimum Fine ($): 
Licensing Actions (Specify): 

Other State Laws Related To Alcohol Use: 

Laws Requiri~g BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 

BAC Chemical Test Is Given to the 

•
 
the Ftllowing Persons:
 

Driver:
 
Vehicle Passengers:
 
Pedestrian:
 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 

Minimum Age (Years) Possession: 

Minimum Age (Years) Consumption: 

Hisd §14:2(4) & (6) 

1-5 yrs §32: 1480 See Footnote No.2 on p. 
3-191. 

None 
None 
NIA 
None 

Yes §32:398(E) & (F) (A report is made by the 
cornor. ) 

Yes 
Yes 
Yes 

21 1 §§14:91, 14:91.1, 14:91.2 & 14:91.5 (Year 
Eff: 1987) 
21 §§14:91.1, 14.91.2 & 14:91.5 (For persons 
18 to 21 years old, there are exemptions for 
religious, medical purposes, private residence 
or private club.) 
21 §14:91.5 Note: The term "public possession" 
in §14:91.5(A) appears to include the 
consumption of alcoholic beverages in a public 
place. Applies only to persons 18 to 21 years 
old. (There are exemptions for religious, 
medical purposes, private residence or private 
cl ub. ) 

• 
lIt is illegal for a person under 21 years old to purchase alcoholic beverages. Commerci al, 
dispensers of alcoholic beverages and'·their employees, however, are not criminally liable for 
selling such beverages to minors unless they are less than 18 years old; see §§26:90(A)(I) and 
26:286(A)( 1). 
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Qiher State Laws Related To Alcohol Use: (continued) 

Dram Shop Laws and Related Legal Actions:
 
'State Has,a Dram Shop Law (Yes/No): No Under §9:2800.1, neither a commercial server
 •

nor a social host can be held liable for the 
actions of an intoxicated patron or guest who is 
over the legal drinking age. Note: This 
statute does not address the liability of 
commercial servers or social hosts with regards 
to the actions of intoxicated minors who have 
been served alcoholic beverages. 

"Dram Shop l:ciw" Concept ,Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): liability limited. Liability applies to the 

actions of minors. Edson v. Walker, 573 So.2d 
545 (La.App. 1 Cir 1991) (actions of persons 
under 18) & §9:2800. 1. 1 

Special Note: Under other case law, in order to 
establish liability, a party must prove that the 
defendant commi tted some "affi rmat i ve	 act" that 
created liability. However, merely serving 
alcoholic beverages to a patron is ~ot such an 
act. See Bertrand v. Kratzner's County Mart, 
563 So.2d,1302 (La.App. 3 Cir. 19~0),	 and Pence 
v. Ketchum, 326 So.2d 831 (La. 1976). 

Dram Shop Actions-Social Hosts: Possible limited liability. §9:2800.1, Garcia 
v. Jennings, 427 So.2d 1329 (La.App. 1983)2, and •
Gresham v. Davenport, 542 So.2d 48 (La.App. 
1988}3 

Other: None 

Criminal Action Against Owner or Employees
 
of Establi$hments that Serve Alcoholi~
 

Beverages to Intoxicated Patrons:
 
Type of Criminal Action:	 A. For alcoholic beverages with an alcohol 

content of 6% or above-Hisd §§26:2(1) & 
26:90(A)(2) B For alcoholic beverages with an 
alcohol content of 1/2 of 1% to 6%-Hisd 
§§26:241(1} & 26:286(A)(2} 

Term of Imprisonment:	 A. For alcoholic beverages with an alcohol 
content of 6% or above-3D dys-6 -as §26:171 
B. For alcoholic beverages with an alcohol 
content of 1/2 of 1% to 6%-30 dys-6 mas §26:52l 

l See also Pence v. Ketchum, 326 So. 2d 831 (La. 1976), Chausee v. Southland, 400 So.2d 1199 
(La. App., 1981), and Farrington v. Houston's Inc., 750 F.2d 492 (1985). 
2This case concerned the death of a minor who was given alcoholic beverages by adult guests in 
violation of a, statute that prohibits	 adults from purchasing such beverages for minors. 
3In this case, a minor social host,~during a party, served alcoholic beverages to a minor guest 
who became intoxicate~. The mihor guest was involved in an automobile accident. Passengers in 
the minor guest's vehicle were injured. The passengers were able to maintain a common law dram 
shop action against the minor guest: •3 - 194 
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e. Other State Laws Related To Alcohol Use: (continued) 

Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No):· 

Length of Term of License Withdrawal: 

e 
Criminal Actions Against Owners or 

Employe~s of Establishments that Serve 
Aicoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 

Term of Imprisonment: 

Fine ($ Range): 

Administrative A~tidns Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve AlcoholiC'Beverages 
Withdrawn (Yes/No): 

'Length of Term License Withdrawal: 

A. For alcoholic beverages with an alcohol 
content of 6% or above~$100-$500 (and/or the 
following administrative fines: ld1 
off-$50-$500; 2nd off-(w/n ~ yrsl-$250-$1,000 
3rd off-(w/n 3 yrs)-$500-$2,500 §26:96) B. For 
alcoholic beverages with an alcohol content of 
1/2 of 1% to 6%-$100-$500 §26:521 (and/or the 
following administrative fines: ld1 
off-$50-$500; 2nd off (win 3 y~-$250-$1,000; 

3rd off-(w/n 3 yrs)-$500-$2,500 §26:292) 

Yes~ev or Susp Not mandatory §§26:90(I) & 

26: 286( 1) 1 
Not specified 

(Note: See Footnote No.1 on p. 3-193.) 

A. For alcoholic beverages with an alcoholic 
content of 6% or above - Hisd §§ 26:2(1) & 
26:90(A)(1) B. For alcoholic beverages with an 
alcoholic content of 1/2 of l%¢ to 6% - Hisd 
§§?6:241(1) & 26:286(A)(1)2 
Same as for serving alcoholic beverages to an 
intoxicated person above. 
Same as for s~rving alcoholic beverages to an. 
intoxicated person above. 

(Note: See Footnote No.1 on p. ~-19~.) 

Yes-Rev or Susp Not mandatory §§26:90(I) & 

26:286(1) 1 
Not specified 

lUnder §§26:97 & 26.293, the liquor licensing authority may deny issuing a permit for a 

e ~remises for one (1) year if such premises were the subject of a revoked license. 
Under §14:91, it is an ~ffense for persons over 17, who are not licensees or employees 

thereof. to sell al cohol i c beverages to persons under 18. The sanctions for thi s offense are 
as follows: Jail-not more than 6 mos; fine-not more than $300. 
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Other State Laws Related To Alcohol Use: (continued) 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Contain~r Law (Yes/No): No 

Anti-Consumption Law (Yes/No): No 

•
 

•
 

•3 - 196 
lOth Edition 



•
 

•
 

•
 

STATE: HAINE
 
General Comments: See Maine Revised Statutes Annotated (MRSA).
 

Basis for a OWl Charge: 

Standard DWI Offense:	 Under the influence of intcixicating liquor 29 
MRSA §1312-B(1)(A) 

Illegal Per Se Law (BAC Level):	 0.081 29 MRSA §1312~B(1)(B) 
Presumption (BAC Level):	 No2 

Types of Drugs/Drugs and Al cohol : Under the influence of (1) Drugs or (2) a 
Combination of Liquor and Drugs 29 MRSA 
§1312-B(1) 

Other: For Commercial Motor Vehicle Operators, see 
below. 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law: No (Note: PBTs are used by law enforcement 
officers without specific legislative authority; 
see, e.g, State v. Pinkham, 586 A.2d 730 (Me. 
1991). ) 

Implied Consent Law: 
Arrest Required (Yes/No): No An actual "arrest" is not requi red. 

However, the police must still have "probable 
cause" before a suspected drunk driver has to 
submit to a chemical test. 29 MRSA §l:l12 

Implied Consent Law Applies to 
Drugs (Yes/No): Yes 29 MRSA §1312 

Refusal to Submit Chemical Test 
Admitted into Evidence: Yes (Criminal Cases) 29 MRSA §1~12(8) and 

State v. Allen, 485 A.2d 954 (Me. 1984) 

lThere are several statutory provlslons concerning the standard for SAC. Twenty-nine (29) MRSA 
§§131l-A(1-A) and l3l2-B(1)(B) define SAC in terms of percent by weight of alcohol in the 
blood. However, 29 MRSA §12l3(5)(D) states that percent by weight is based upon grams of 
alcohol per 100 milliliters of blood. 
2For purposes of evidence in proceedings other than those arising under §1312-S (DWI offenses), 
it shall be presumed that a person was under the influence of intoxicating liquor when he has a 
blood-alochol level of 0.08 or more by weight; see 29 MRSA §13l2(5)(C). 

OWl Offenses and ConDercial "otor Vehicles (CHV)/C~rcial Driver's licenses (COL): A person 
shall not operate or attempt to operate a CMV if they (1) have a SAC level of 0.04 or more 
(percent by weight of alcohol in the blood) or (2) are under the influence of either alcohol or 
drugs. For a 1st violation, a person' privilege to operate a CMV is suspended for 1 yr (mand.) 
(3 yrs (mand.) if transporting hazardous materials); for a subsequent violation or a 
combination of two violations of the above listed items, this suspension is for life. Note: 
Maine law provides that the suspension periods (i .e., those given) shall be the same as those 
proscribed for such offenses under the Federal Commercial Motor Vehicle Safety Act of 1986 
(P.L. 99-570); see 49 use Appx §§2707(a) & 2708(a)(15) and 49 eFR §383.5l. If a person refuses 
to submit to a chemical test for either blood or breath where there is probable cause to 
believe that they were operating a CMV with a SAC level of 0.04 or more, their privilege to 
operate a CMV is suspended for a mandatory period of 1 yr (3yrs if transporting hazardous 
materials) for a 1st refusal and permanently for a 2nd or subsequent refusal. See 29 MRSA 
(l-K); 29 MRSA §530-S(2) & (6); .29 MRSA §13l2; 29 MRSA §1312-D(5); and 29 MRSA §224l(O). 
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STATE -	 Maine 

Chel11i cal	 Breath Tests for BAC Level: (continued) 

Other Information: A person shall be required to submit to a •chemical	 test if they are involved in an 
accident that results or may result in death to 
any other person and there is probable cause to 
believe that they were operating a vehicle while 
OWI. 29 MRSA §1312(11)(D) 

!:..b~I!).i cal Tests of Other Substances for BAC Level 
\:{b_L~Il~-.-illJthori zed Unde.r.......lb.L.l.!n,Ql i ed Consent Law: 

Blood: Yes 29 MRSA §1312 1
 

Urine: Yes 29 MRSA §.1312 1
 

Other: None
 

Mjudication of OWI Charges: 

Mandatory Adjudication Law (Ye~/No): No
 
Anti-Plea Bargaini,ng Statute (Yes/No): No
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No): No 

Sanctions for Refusal to Submit to a 
chemical Test: 

Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail): NIA
 

Administrative .Licensing Action
 • 
(Susp/Rev): NIA
 

Other: NIA
 

Refusal	 to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev):	 1st refusal- Susp for 180 dys2 (A restricted 
license may be issued after the first 90 dys 

,which are mandatory; see 29 MRSA §1312-0(5»; 
Subsegeunt refusal (w/n 6 yrs) -Susp for 1 yr 
(mandatory) 29 MRSA §1312(2) For failure to 
~ubmit to a mandato~hemical test-Susp for 1 

yr3 (mandatory) 29 MRSA §1312(11)(O) 

lA breath test is administered unless it is unreasonable to give such test; see 29 MRSA §1312. 
However, under 29 MRSA §1312(6-A), a person has a "duty" to submit to either a blood or urine 
test to determine a category of drug in the person's system and the concentration of such drug, 
if a law enforcement officer has probable cause to believe that the person was under the 
influence of a specific category of drug. 
2For a first refusal for a person und~r 21 years old where there is probable cause that they 
were driving with a BAC level ,of 0.02 or more, suspension is for 1 year; see 29 MRSA §2241-G(c) . 
3If negligence was involved. in the related death'as weil as alc./drugs~ the suspension for 
refusal is 3 consecutive yrs (mandatory) and is in addition t6 any other suspension that may be 
imposed for refusal to submit to a chemical test; see 29 MRSA §1313-B. •
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• Sanctions for Refusal to Submit to a
 
Chemical Test: (continued)
 

Other:	 For a refusal to submit to a mandatory chemical 
test, a person's vehicle's 
registrationlcerterficate of title may be 
suspended; see 29 MRSA §2241(1)(N). 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc. ) :	 1st off, 2nrLQif (win 6 yrs) and 1_r.d_9ff(w/n 6 

yrs) Cl 0 Crime-Not more than than 1 yr 29 MRSA 
§f312-B & 17-A MRSA §1252 4th or sub. off (win 
6 yrs) Cl C Crime-Not more than 5.yrs 17-A MRSA 
§1252 & 29 MRSA §1312-B(2-A) , See the Speci~1 

Note below. " 
Mandatory Minimum Term:	 1st off-Not less than 48 hrs. 1; ~oD (win 6 

yrs)-7 days; sub. offs (win 6 yrs)~30 dys. 29 
MRSA §1312-B(2) & 29,MRSA §1312-B(2-A) 

Fine: 

• 
Amount ($ Range): 1st off, 2nd off (win 6 yrs) and .ir_d-.&f (win 6 

yrs) Cl D Crime-Not more than $1,000 17-A MRSA' 
§1301 4th or sub. off (win 6 yrs) Cl C 
Crime-Not more than $2,500 17-A MRSA§1301 
29 MRSA §1312-B(5)

1 '	 ' ' 
Mandatory Min. Fine ($):	 ill~-$300 ; 2nd oJ.J (win 6 yrs)-$500; 3r0--i1if 

(win 6 yrs)-$750; 4th or sub. off (win 6 
yrs)-$l.OOO 29 MRSA §1312-B(2) & (2-A) 

Other Penalties: 
Community Service: None 
Restitution 

(eg Victim's Fund)	 Yes 17-A MRSA §§1204(2-A)(B), 1252 & 1321 et 
seq. Direct comp~nsation by the defendant to a 
victim usually as a condition of probation. 

Other:	 Surcharge. A $30 surcharge must also be paid, 
This surcharge is paid into the Highway Fund. 
29 MRSA §1312-B(5) 

IThis mandatory sanction applies	 wly when at least one of the rollowil1g conditions is 
satisified. The defendant either (1) had a BAC level of O~ 15 or more, (2) was driving 30,MPH 
over the speed 1imit with	 a BAC level of 0.08 or more, (3) was eluding a pol ice off; cer and had 
a BAC level O.OB or more,	 (4) refused to submit to a chemical test or (5) was operating a 
vehicle with a passenger under	 16 years old. 

Special Note: Under 29 MRSA §1312-B (2-A), it is a Class C Crime to'cause serious bodily 

• 
injury while ~p~rating a vehicle in violation of the DWI laws. Jail-Not more ~han 5 yrs; 
fine-not more than $2,500; minimum period of license suspension is 18 mos. See 17-A MRSA 
§§1252 & 1301. In addition, the	 minimum jaillfine sanctions for a DWI' offense apply; 'se~ 29 
MRSA §1312-B(2-A). 
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Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Administrative Licensing ActiDns: •
Pre-OWl .Conviction Licensing Action: 

Administrative Per Se Law:	 Yes-O.OB SAC level 1&2 (For SAC standards, see 
Footnote No.1 on p. 3-197.) The periods of 
license susp for 1st and subsequent offs are the 
same as Post OWl Conviction Licensing Actions 
(be1ow).3 29 MRSA §1311-A 
A person, who violates the admin. per se law 
while transproting a passenger under 16 year 
old, may have their license suspended for an 
additional 275 days. 29 MRSA §1311-A(5)(B-l) 

Other:	 Under 29 §2241(1)(A), a person's license (or 
certificate of registration/title) may be 
rev/susp if they have "committed" (but have not 
necessarily been convicted of) an off that 
usually requires license/registration susp or 

. rev (e.g., OWl). Such action may be taken 
without a preliminary hearing. The time period 
for this rev/susp is not specified. 

Post	 OWl Convic~ion Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev) :	 For all offs - Susp (See Special Note on p. 
3-199 concerning serious bodily injury OWl 
offenses. ) 

Te~m	 of License Wit~drawa1 •
(Days, Months, Years, etc.):	 1st off-90 d,S; 2nd off (w/n 6 yrs.)-l yr; 

Subsequent offs (w/n 6 yrsl-2 yrs.; 29 MRSA 
§§1312-B & 1312-0(1) Note: The licensing 
agency may increase the above susp. periods up 
to 275 dys; see 29 MRSA §1312-0(1-A). 

lUnder 29 MRSA §2241-G(B), persons, who are under 21 yrs of age and who operate a motor vehicle 
while having a BAC level of 0.02	 or more, have their licenses suspended for 1 yr; hardship 
~rovisional licenses are available. 

The licensing agency may administratively suspend a driver's license for 3 yrs if the driver 
Ilegligently causes a death while operating a motor vehicle either while OWl or with a BAC level 
of O.OB or more; see 29 MRSA §1313-B.
 
3A work restricted license may be issued provided that person has not win 6 yrs (1) been
 
convicted of a OWl off, (2) had a previous admin. per se susp. or (3) refused to submit to a
 
chemical test; see 29 MRSA §1311-A(5-A).
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STATE - Maine 

• Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Mandatory Minimum Term of 
Withdrawal:	 1st off-60 d,S (90 dys are mand. if the 

conditions l.isted in Footnote No.1 on p. 3-199 
are satisfied.); 2nd off-l yr; sub. Q1£-Z ,rs 
These are not mandatory in all situations; see 
the Special Note on p. 3-202. 
Special Nole: 29 MRSA §1312-0(10) provides that 
for 1st offenders a lie. susp. action may be 
stayed and a restricted work related license may 
be issued "to the extent not in conflict with 
federal law or federal grant criteria for 
highway safety programs." 

• 

Condilional license. Under 29 MRSA §13l2-0(11), 
upon issuing a license to a person who has 
either been convicted of a OWl offense or found 
to have vi 01 ated the admi n. per se 1aw, the 
following conditions may be placed on the 
license: 1st conviction/admin. per se 
action-for a period of 1 yr from the date of 
reinstatement the driver cannot operate a motor 
vehi cl e after havi ng consumed any al cohol; and 
2nd and subsequent convictionsladmin per se 
actions (win 6 yrs)-for a period of 6 yrs (after 
conviction) the driver cannot operate a motor 
vehicle after having consumed any alcohol. 
Under 29 MRSA §224l-J, unless longer periods are 
authorized by law, the following special 
licensing sanctions apply to persons who operate 
a motor vehicle in violation of the above 
conditions: (1) Revocation for 1 yr either if 
they (a) are convicted of any alcohol or drug 
driving offense or (b) have operated a motor 
vehicle with a BAC level of 0.05 or more (Note: 
If licensing action is based on operationg a 
motor vehicle with a BAC level of 0.05 or more, 
a "work-restricted" license may be issued upon a 
showing of necessity and is contingent upon 
completion of an alcohol treatment 
(rehabilitation) program.) and (2) for refusal 
to submit to a chemical test where there is 
probable casuse to believe that the driver has a 
BAC level of 0.05 or more-susp for not less than 
2 yrs . 
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Sanctions Following a Conviction for a DWI Offense: 
(continued) 

Other: 
Rehabilitation: 

Alcohol Education: 
Alcohol Treatment: 
Alcohol Education/ 

,Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): . Special Note: For 1st offenders, after 2/3 of 

license susp period has passed, a restricted 
license may be issued provided the offender has 
completed an alcohol education/treatment 
program. If the actual license susp period 
which has expired is less than 90 dys, the 
license issued must be restricted to going 
either to employment or to an alcohol 
education/treatment program; the time period the 
license was actually suspended plus the time 
period for the restricted license must equal at 
least 90 dys; see 29,MRSA §1312-D(2) & (3). 
In addition, a temporary restricted license may 
be issued to.!!D..Y offender for the purpose of 
allowing them to attend an alcohol 
education/treatment program notwithstan~ any 
other provision of law; see 29 MRSA §1312-D(4). 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: (I) A defendant's vehicle registration 
(including the right to register a vehicle) and 
plates must be suspended for the same length of 
time as their license suspension. l See 29 MRSA 
§2241-H. See Footnote No.2. 
(2) A person's (sole owner's) vehicle must be 
forfeited if they operate their vehicle in 
violation of the DWI laws and they are still 
under suspension/revocation of a previous DWI 
offense. See 29 MRSA §1312-I. 

Terms Upon Which Vehicle 
Will Be Released: 

Other: 

Miscellaneous Sanctions 
Not Included Elsewhere: None 

•
 

•
 

lNotwithstanding this requirement, a spouse or other family member of·the defendant may
 
register the vehicle in their own name.
 
2The State is given broad authority to suspend a person's vehicle's registration/certificate of
 
title based on "any cause" which is deemed "sufficient"; see 29 MRSA §2241(1).
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•
 Other Criminal Actions Related to DWl:
 

Homicide by Vehicle: 
State Has Such Law/Type of Offense:	 Yes-Hanslaughter (1) Cl B Crimel-Death caused 

by either the reckless or criminally negligent 
operation of a veh. where the traffic offense 
committed was a civil violation or infraction 
(2) Cl A Crimel-Death caused by criminal 
negligence cir reckless conduct. This includes a 
DWI offense; see State v. McConvey, 459 A.2d 562 
(Me. 1983) . 

. 17-A MRSA §§203(3), 1252 and 1303 
Sanctions: 

Criminal Sanction: 
Imprisonment (Term): C1B Crime-Not more than 10 yrs 17-A MRSA §1252 

Cl A Crime-Not more than 40 yrs 17-A MRSA §1252 
Mandatory Minimum Term: See Footnote No.2 below. 
Fine ($ Range): Cl B Crime-Not more than $10,000 17-A MRSA §1301 

C1A Crime-Not more than $15,000 17-A ~IRSA §nOl 
Mandatory Minimum Fine: See Footnote No.2 below. 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: Rev 29 MRSA §1313 
. Length of Term of 

Licensing Withdrawal: 5 yrs 29 MRSA §1313

• Mandatory Action--Minimum 
Length of License 
Wi thd rawa1: 5 yrs 29 MRSA §1313 

Other:	 Special Note: If alcohol or drugs are involved 
in a criminal homicide. caused by the operation 
of a motor vehicle, a defendant must complete a 
dri~er education program and, if needed, a 
substance abuse and/or a 2 yr. after care 
program prior to license restoration. See 29 
MRSA §1313-A, para. 3. 

Driving While License Suspended or Revoked
 
Where the Basis Was a DWI Offense:
 

Sanction:
 
Criminal:
 

Imprisonment (Term):	 Cl E crime-29 MRSA §2184 Not more than 6 mos 
17-A MRSA §1252 (See Vehicle 
Impoundment/Confiscation under sanctions for a 
DWI offense on p. 3-202.) 

Mandatory Minimum Term 
of Imprisonment: 7 dys 29 MRSA §2184, subs. l-A. 

Fine ($ Range): Not more than $500 17-A MRSA §1301, subs. l-A 
Mandatory Minimum Fine: $350 29 MRSA §2184, subs. l-A 

lThe Maine Criminal Code (17-A MRSA) does not use the terms "misdemeanor" or "felony" to 

• 
describe/define crimes. The law describes the offense of vehicle homicide as either a Class A 
or Class B crime without further identifing it as a misdemeanor or a felony. It appears. 
however, that either a Class A or Class B crime would be considered a felony in most States. 
21f death is DWI related (Class A Crime), the minimum mandatory sanctions provided for a OWl 
offense also apply; see p. 3-199. See 29 MRSA §1312-B(2-A). 
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Other Criminal Actions Related to OWl: (continued) 

Administrative Licensing Actions: •Type of Licensing Action 
(Susp/Rev): Susp 29 MRSA §2184, subs. l-A 

Length of Term of License 
Withdrawal Action: 1-3 yrs Added to the original susp or.rev. 

Mandatory Ter~ of License 
Withdrawal Action: 1 yr Added to the original susp or rev. 

Habitual Offender Laws: 
State Has Such Law (Yes/No): 
Grounds for Being Declared an 

Habitual Offender: 

Term of License Rev While 
Under Hab~tual Offender Status: 

Type of Criminal Offense if 
Convicted on Charges of 
Driving While on Habitual 
Offender Status 

Sanctions Following a Conviction of 
Driving While on Habitual Offender 
Status: 

Imprisonment (Term): 
Mandatory Minimum Term of 

Imprisonment: 
Fine ($ Range): 

Mandatory Minimum Fine ($): 
Licensing Actions (Specify): 

Yes 29 MRSA §2292 

Convictions for 3 serious traffic offs. win 5 
yrs (e.g. veh. homicide, OWl, reckless driving, 
etc. ) 

The rev period is indefinite b~t relief from 
lsuch rev may be granted after 1 yr 29 MRSA 

§§2293, 2295 & 2296 

Cl C crime 29 MRSA §§2292, 2298 and 2299 

Not more than 5 yrs 17-A MRSA §1252(2)(C) 

60 dys2
 
Not more than $2,500 17-A MRSA §1301, subs.
 
I-A; if one of the offense~ used to determine
 
habitual offender status was a OWl offense, not
 
more than $5,000 29 MRSA §2298(2)
 
None
 
If one of the offenses used to determine
 
habitual offender status was a OWl offense,
 
relief from habitual offender status shall not
 
be granted for at least 3 yrs from the date the
 
offender would have been eligible. 29 MRSA
 
§2298(2) (See Footnote No.1 below.)
 

•
 

TA-~~-~k=-;~~t;:-;-~ted license is available at any time; see 29 MRSA §2296-B, sub. §l. However, a 
person is not eligible for this type of license, if one of the offenses used to determine 
habitual offender status was vehicle homicide. In addition, a person is not eligible for this 
type of license, if one of the offenses used to determine habitual offender status was an 
alcohol driving offense, until they (1) co~plete the required license susp~nsion periods under 
29 MRSA §§1311-A & 1312-B and (2) complete any mandatory driver education and/or drug abuse 
treatment programs. See 29 MRSA §2296-B(4). 
2This minimum sanction is imposed onl'y if one of the offenses used to determ'in'e habitual 
offender status was a OWl offense; see 29 MRSA §2298(2). •
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•
 Other State Laws Related·To Alcohol Use:
 

Laws	 Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
BAC Chemi cal Test Is Given to the 

the Following Persons: 
Driver: 
Vehicle Passengers: 
Pedestrian: 

Laws Establishing the Minimum Ages 
Concerning Alcohol.ic Beverag~s: 

Minimum Age (Years) Sale/Purchase: 

Minimum Age (Years) Possession: 

Minimum Age (Years) Consumption: 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No):

•	 "Dram Shop Law" Concept Has Been 
Adopted Via a Change to	 the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): 

Dram Shop Actions-Social "Hosts: 

Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type	 of Criminal Action: 

T~rm	 of Impriso~ment: 

Fine	 ($ Range): 

No 

21 (Year Eff: 1985) 28-A MRSA §§2051(1)(A) and 
citations listed under criminal actions for 
selling alcohol to minors below. 
21 (Home and employment exemption) 28-A MRSA 
§2501(1)(E) 
21 (Except at home in the presence of either 
parents or legal guardians.) 28-A MRSA 
§§2051(1)(B) 

Yes 28-A MRSA §2501 et seq. (Note: "Except for 
medi cal expenses, recovery un,der the dram shop 
act is limited to $250,000 per single accident 
or occu.rance; see 28-A MRSA §2509.) 

Nol 

Yes Liability is limited to situations where 
the social host served alcoholic beverages (1) 
to a minor or (2) to a minor or a visibly 
intoxicated person ina "reckless manner"; see 
28-A MRSA §§2503(5), 2505(2), 2506(1) & 2507 
N/A 

Class E Crime 28-A MRSA §§1, 62(8), 354,
 
)05(2)(A) & 705(3)(A)
 
Not more than 6 mos 17-A MRSA §1252(2)(E)
 
For a person, not more than $500; for an
 
organization, not more than $5,000 17-A MRSA"
 
§130 1( 1) (C) & (3) ( E)
 

• 'The dram shop law indirectly abrogated the holding in Klingerman. v. Sol Corporation of Maine, 
505 A.2d 474 (Me. 1986), that established dram shop liability via common law negligence" 
actions. The dram shop law is now the exclusive remedy for such actions. 
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STATE - Maine 

Q~her State Laws Related To Alcohol Use: (continued) •
 

•
 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Cri~inal Actions Against Owners or 
Employees of Establishments that Serve 
Alcohol~c Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 

Term of Imprisonment: 
Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

Laws Prohibiting (I) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

Yes Susp or rev 28-A MRSA §§801 &803(5) 
For susp.-not specified in the statute; for 

lrev.-1-5 yrs. 

Class E Crime 28-A MRSA §§l, 2(20), 62(8), 354, 
705(2)(E), 705(3)(E), 1901 & 1902 
Not more than 6 DOS. l7-A MRSA §1252(2)(E) 
For a person, not more than $500; for an 
organization, not more than $5.000 17-A MRSA 
§l301(l)(C) & (3)(E) 

Yes Susp or Rev 28-A MRSA 
For susp.-not specified in 

1&2rev.-l-S yrs 

Yes 28-A MRSA §709 

No 

§§801 & 803(5) 
the statute; for 

Yes (Applies only to drivers) 29 MRSA §1312-F 

lAn administrative fine of $50-$1,500 may be imposed instead of or in addition to any license
 
suspension or revocation; see 28-A MRSA §803(8).
 
2An agent of a licensee is subject to a civil forfeiture of not more than $500 if they sell
 
liquor to a minor; see 28-A MRSA §2084.
 •
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General Comments: See Annotated Code of Maryland. Transportation 

• Basis for a OWl Charge: 

Standard OWl Offense:
 

Illegal Per Se Law (BAC Level):
 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other:
 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law: 

•
 
Implied Consent Law:
 

Arrest Required (Yes/No):
 
Implied Consent Law Applies to
 

Drugs (Yes/No): 
Refusal -to Submi t to Chemi cal Test· 

Admitted into Evidence: 

Article (Tran.) and Courts and Judicial 
Proceedings Article (C&JP) 

(1) While intoxicated 1 (Tran. §21-902(a)); 
(2) Under the influence of alcohol (Tran. 
§21-902(b) ) 
No2 

No 
Under the influence of (1) Any Drug, (2) Any 
Combination of Drugs, (3) a Combination of One 
or More Drugs and Alcohol and (~)Any Controlled 
Dangerous Substance 1 See Tran. §21-902(c)(1) & 
(d) • 

A BAC/BrAC of 0.07 is prima facie evidence of 
driving while under the influence. A BAC/BrAC 
of 0.10 is prima facie evidence of 
intoxication. C&JP §10-307 and Trans. §21-Y02 
For Commercial Motor Vehicl~·Operators. see p. 
3-212. 

Yes Tran. §16-205.2 

Yes3 Tran. §16-205.1 

Yes Tran. §16-205. 1 

Yes (Criminal Cases) C&JP §10-309(a) Note: 
The law provides that this evidence establishes 
~o inference or presumption of guilt or 
innocence of a OWl offense. Accordingly, the 
courts have held that evidence of a refusal can 
only be admitted if it is "material and 
rel evant" to col1 ateral issues rel ated to the 
OWl offense. I.e., such evidence cannot be 
admitted alone as evidence of the guilt of such 
offense. Krauss v. State, 587 A.2d 1102 (Md. 
1991 ) 

Connent: Alcohol concentrations in the blood (BAC) and the breath (BrAC) are defined using the
 
standard definitions; see C&JP §10-307(a)(2) and Tran. §11-103.2.
 
1The 1aw states that it is an offense to drive a motor vehicle while "intoxicat.ed". The law
 
does not specify any particular substance to be associated with such intoxication.
 
2Under Tran. §16-113(b)(1), a person under 21 must have a restriction placed on their license
 
that prohibits them from operating a motor vehicle with a BAC/BrAC level of 0.02 or more.
 

• 
Note: See Footnote No.3 on p. 3-210. Under C&JP §10-307(f), it is prima facie evidence of a 
violation of Tran. §16-113(b) if a person under 21 operates a motor vehicle with a BAC/BrAC 
level of 0.02. 
3The law uses the term "detained" instead of "arrested". 
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STATE -	 Maryland 

Chemical	 Breath Tests for BAC Level: (continued) 

Other Information: Special Note: If a driver is involved in a OWl •
related	 accident which resulted in the death of 
another	 person, the driver shall be required to 
submit to	 a chemical test of their blood or 
breath.	 Tran. §16-205.1 (c) 

Cnemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood: Yes (Tran. §16-205.1 )
 
Urine: No
 
Other: None
 

Adiudicatfon of OWl Charges: 

Mandatory Adjudication Law (Yes/No): No
 
Anti-Plea Bargaining Statute (Yes/No): No
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No) : No (Note: A PSI is required for convictions of 
(1) either felony offenses or (2) misdemeanor 
offenses where there has been serious injury or 
death. Art. 41, §609(c)) 

Sanctions for Refusal to Submit to a 
Chemical Test: •Refusal to Take a Preli~~reath Test:
 

Criminal Sanctions (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev): None
 
Other: None
 

Refusal	 to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing.Action
 

(Susp/Rev):	 1st refusal-Susp for 120 d,S (mand.); 2nd and 
subsequent refusals-Susp for 1 yr (mand.) Tran. 
§16-205.1(2) 

Other:	 None 
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~2D~ti~_~~]10wing a Conviction for a DWI Offense: 
(continued) 

Administrative Licensing Actions • 
Pre-DWI Conviction Licensi~tion: 

Administrative Per Se Law:	 Yes-O.l0 (BAC/BrAS) 1st vio1ation-susp. 45 dys; 
2nd or sub. violation-susp. 90 dys. These 
susps. are mandatory if the licensee has had a 

. previous admi~. per se violation (win 5 yrs), 
DWl 1 conviction or impli.ed~onsent law refusal. 
Otherwise, a restricted hardship license can be 
issued. C&JP §10-307(a)(2~ and Tran. §16-205.1 

Other:	 None 

Post	 DWI Conviction Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev) :	 1.) Dr~~le under the influence (of 
alcohol or alcohol and drugs), 1st off-Susp; 2nd 
off (win 3 yrs)-Susp; 3rd & sub. off (win 3 
yrs)-Rev 2.) Driving while intoxicated (or 

.under the influence .of a controlled 
substance)-Rev See the Spe~ia1 Note on p. 
3-211. 3.) A person under 21 operating a 
vehicle in violation of the 0.02 BACIBrAC 
license restrictiQn-Susp or Rev Tran. §§16-205, 
16-208 & 16-113(e) 

Term of License Withdrawal 
(Days, Months, Years, etc.): 1.) For Driving while under the influence, ~ 

off-Not more than 60 dys; 2nd off (win 3 •
yrs)-Not more than ll0dys; For Driving while 
under the influence 3rd & sub. off (w/n 3 yrs) 
and for 2lL1J.r.iving whiJe intoxicated offs. (or 
under the influence of a controlled substance), 
the period of rev. is based on the number of 
previous revs. a person has regardless of the 
basis2; the periods are as follows: 6 mas for a 
1st rev; 1 yr for a 2nd rev; and, 181105 for 3rd 
and subsequent revs. See Footnote No.3. 2.) A 
person under 21 operating a vehicle in violation 
of the 0.02 BAC/BrAC license 
restriction-Susp-Not more than 1 yr or Rev-Based 
on the number of previous revocations; see 1.) 
above. 

,.Mand,atory Minimum Term of 
Wi thdrawal : None (See Tran. §§16-205, 16-208 & 16-405.) 

1A conviction for Driving While Intoxicated or Driving While Under the Influence. 
2I . e ., the previous revocations do not ~ave to be alcohol driving offense related. 
3Special N~te: The licensing agency may when issuing a license and shall when directed to do 
so by a cou~t, place a restriction on a person's license which prohibits them from operating a 
motor vehicle with alcohol in their blood. If at the time of an implied consent test, the 
person has a BAC/BrAC level of 0.02 or more, such level is QIim2 facie evidence that the person 
was operating a motor vehicle with alcohol in their body. See Tran. §16-113(a)(~)& (f) and 
C&JP §10-307(f). •
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STATE - Maryland 

• 
Sanctions Following a Conviction for a OWl Offense:
 
(continued)
 

Other: 
Rehabilitation: 

Alcohol Education: Yes-Alcohol education or treatment required as a 
condition of probation. Health-General §8-404, 
Tran. §16-212, Art. 27, §639(b) and Art 27, 
§641 (a) ( 1) ( ; i ) ( 1) . 

Alcohol Treatment: Yes-See Alcohol Eduction above. 
Alcohol ~ducation/ 

Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe) : Yes-A DWI l offender may be required to attend a 

driver improvement or an alcohol education 
program as a condition or reinstatement of their 
driving privilege. Trans. §16-212 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: No 
Terms Upon Which Vehicle 

Will Be Released: " 

• 
Other: If a person drives a motor veh while his or her 

license is suspended or revoked for an alcohol 
off, the registr~tion of the motor veh he or she 
was driving may b~ suspended for"not more than 
120 dys. Tran: §13-705.1 

Miscellaneous Sanctions 
Not Included Elsewhere:	 Special Note: (1) A person who has been 

convicted of an alcohol driving off can have 
their license suspended/revoked either directly 
under Tran .. §16-205 or via the point system 
under Tran. §16-401 et. seq. Under the point 
system, a driver is assessed the following 
points for alcohol driving off convictions: 
Dri-Yi..D..9.-While Under the Influence (of alcohol or 
drugs and alcohol) - 8 points and Drivif.l9-While 
Intoxicated (or under the influence of a 
dangerous controlled substance) - 12 points 
(1) Points assessed for ~ traffic law 
violation remain on a driver's record for two 
(2) yrs. A person who accumulates either eight 
(8) or 12 points at any time may have their 
license either suspended or revoked. (2) Under 
certain circumstances a per~on could have their 
license revoked via the point sjstem fo~ a 
second Driving While Under the Influence (of 

• 
alcohol or drugs and alcohol) off convi~tion 

instead of suspended . 

lDriving While Under theInfl~ence or Driving While Intoxicated. 
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Sanctions Following a Conviction for a OWl Offense: 
(continued) 

However, if such a Driving While Under t~ •Influence (of alcohol or drugs and alcohol) 
conviction occurred within two (2) years of a 
prior one, the driver would	 have accumulated 16 
points on their record (8 points assessed for 
each conviction) and would,	 be subject to 
license rev under the point	 system. Thus, the 
120 dy susp period may only apply if the second 
DUI off conviction is more than two (2) but less 
than three (3) years after a prior off. (3) 
And, license susp periods for first and second 
off convictions appear to be limited to 60 and 
120 dys respectively via the provisions of Tran. 
§16-205(b). This is despite the fact	 that under 
Tran. §16-208(a), if a person accumulates eight 
(8) points, they could have their license 
suspended for up to one (1) yr. 

QJher Criminal Actions Related_-1Q_-.illI-l: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense:	 Yes 1) Death caused by the operation of a veh 

"In a grossly negligent manner"- Misd Art. 27, 
§388 2) Death caused by operation of a motor 
~eh while intoxicated-Misd Art. 27, §388A 

Sanctions:
 
Crimi nal Sanction:
 •

Imprisonment (Term):	 1) Operating "in a grossly negligent manner"-Not 
more than 10 yrs 2) Operating while in
toxicated - Not more than 5 yrs 

Mandatory Minimum Term:	 None 
Fine ($ Range):	 1) Death caused by the operation of a veh "in a 

grossly negligent manner"-Not more than $5,000 
2) Death caused by operation of a motor veh 
while intoxicated-Not more than $3,000 

Mandatory Minimum Fine:	 None 

OWl Offenses and Commercial	 Hotor Vehicles eCHY)/Commercial Driver's licenses (COL): A person 
is "disqualified" from operating a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting 
hazardous materials) if, while driving a CMV, they (1) have a BAC/BrAC level of 0.04 or more, 
(2) have violated Tran. §21-902 or a similar Federal law or (3) refuse to submit to a chemical 
test for alcohol concentration. For either (1) a subsequent violation or (2) a combination of 
two or more violations of any of the above listed items, the "disqualification" is for life. 
Note: The lifetime disqualification is mand. unless a reduced period is provided by Federal 
regulations. A CMV operator is also subject to OWl criminal sanctions and administrative 
actions against their regular diving privileges. In addition, a CMV operator, who has any 
"detectable" amount of alcohol in their system, must be placed "out-of-service" for 24 hours. 
See C&JP §10-307(a) and Tran. §§11-103.1, 11-103.2, 11-109, 11-111.1, 16-205, 16-205.1, 
16-208.1,16-812 & 16-813. The "disqualification" provisions of the CMV/CDL law are eff. 
4/1/92. 
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•
 
Other Criminal Actions Related to OWl: (continued)
 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action:	 Rev via the point system Tran. §§16-402(a)(23), 
16-404(a)(3)(ii) and 16-405(b) 
Twelve (12) points are assessed for this 
offense. Under the point system, an 
accumulation of 12 points results in license 
revocation. However, if a person needs to use a 
vehicle for employment reasons, they are allowed 
to accumulate 19 points before their license is 
revoked. 

Length of Term of 
Licensing Withdrawal:	 6 IIIOS rev, i f th; sis a li.Ls~'{; 1 yr rev, i f 

this is a 2nd rev; and, 18 mos rev, if this is a 
3rd rev. 

Mandatory Action--Minimum 
Length of License 
Withdrawal: None (Note: A revocation may be denied, 

cancelled or modified if a defendant needs to 
operate a motor vehicle for employment 
.purposes. See Tran. §16-405(a).) 

Other:	 None 

•	
,

Driving While License Suspended or Revoked
 
Where the Basi~ Was a OWl Offense:
 

Sanction:
 
Crimi nal:
 

Imprisonment (Term):	 Misd 1st off - Not more than 1 yr; 2nd and 
~Qseg~t offs-Not more than 2 yrs; Tran. 
§§16-303(c) & (d) and 27-101(h) 

Mandatory Minimum Term 
of Imprisonment: None 

Fine ($ Range): ~t-Not more than $1,000; 2nd and subsequent 
Qffs-Not more than $1,000 Tran. §27-101(h) 

Mandatory Minimum Fine: None 
Administrative Licensing Actions: 

Type of Licensing Action 
(Susp/Rev) :	 ~-LQLt-Rev; 2nd an~L~.yQ~~glJent oft~.- Rev via 

the point system Tran. §§16-303, 16-402(a)(24), 
16-404 and 16-405(b) 
Twelve (12) points are assessed for this 
offense. Under the point system, an 
accumulation of 12 points results in license 
revocat ion. However, if a person needs to use a 
vehicle for employment reasons, they are allowed 
to accumulate 19 points before their license is 
revoked. 
See Vehicle Impoundment/Confiscation on p. 
3-211. Tran. §§16-303 & 27-101 
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Other Criminal Actions Related to OWl: (continued) 

Length of Term of License 
Withdrawal Action: 6110S if a first rev; 1.yr if a second rev; 18 •

IIOS if this is a third or sub rev Tran. 
§16-208(b). . 

Mandatory Term of Lic~nse . 
Withdrawal Action:	 Note: Under Tran. §16-405(a), a rev may be 

denied, cancelled or modified if a person's 
employment or opportunity for employment would 
be adversely affected. 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 

Grounds for Being Declared an
 
Habitual Offender:
 

Term of License Rev While
 
Under Habitual Offender Status:
 

Type of Criminal Offense if
 
Con~icted ?n Charges of
 
Driving While on Habitual
 
Offender Status
 

Sa~ctions Following.a Conviction"of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment:
 
Fine ($ Range):
 
Mandatary Minimum Fine ($):
 • 
Licensing Actions (Specify): 

Other State Laws Related To Alcohol Use: 

Laws R~quiring BAC. C~emical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): No
 
BAC Chemi cal Test Is Gi ven to the
 

the Following Persons:
 
Driver:
 
Vehicle Passengers:
 
Pedestri an·:
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• Other State Laws Related To Alcohol Use: (continued) 

Laws Establishing the Minimum Ages
 
Concerning Alcoholic Bevera~es:
 

Minimum Age (Years) Sale/Purchase:	 21 1 Art. 2B, §118(a) and Art. 27, §§400 & 403 
(Year Eff: 1982) 

Minimum Age (Years)~Possession: 21 Art. 2B, §118(d) & Art. 27, §400A 
(employment exception) 

Minimum Age (Years) Consumption:	 21 2 Art. 2B, §118(d) which provides that no one 
under 21 years 01 d shall. possess/consume 
alcoholic beverages in a licensed establishment. 

Dram	 Shop Laws and Related Legal Actions:
 
State Has a Dram Shop Law (Yes/No): No
 

"Dram Shop Law" Concept Has Been
 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): No (Note: For cases denying liability in this 

area, see Feld~r v. Butler, 438 A.2d ~94 (1981), 
and Fisher v. O'Connor's, Inc., 452	 A.2d 1313 
(Md.App. 1982), cert. den. b; the Maryland Court 
of Appeals, 452 A.2d 1313.) 

•
 
Dram Shop Actions-Social Hosts: No See Kuykendall v. Top Notch Laminates, Inc.,
 

520 A.2d 1115 (Md.App. 1987), cert. den. by the
 
Maryland Court of Appeals, 526 A.2d 954 (Md .
 
1987), and Hebb v. Walke~, 536'A.2d 113 (Md.App.
 
1988) .
 

Other:	 None 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

Type of Criminal Action:	 Hisd (Art. 2B, §§69, 69A, 118, and 200) See 
Footnote No.1 on p. 3-216. 

Term of Imprisonment: Not more than 2 yrs 
Fine ($ Range): Not more than $1,000 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No):	 Yes Susp or rev (Note: For licenses issued by 

the Comptroller a monetary compromise of not 
more than $2,000 may be paid in lieu or susp or 
rev.; see Art. 2B, §69A.) 

Length of Term of License Withdrawal:	 Generally 6 mos, but for certain counties it may 
be longer 

lIt is not a crime for a minor to simply purchase alcoholic beverages. However, it is a crime 

• 
for a minor to "misrepresent" or make a "false statment" about their age in order to obtain 
alcoholic beverages; see Art. 27, §400(a). 
2Under Art. 27, §401A, no one may furnish alcoholic beverages to a person under 21 years old 
exiept in cases where either such beverages are served by members of the immediate ramily in a 
private residence or they	 are served as part of a religious ceremony. 
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Other State Laws Related To Alcohol	 Use: (continued) 

Criminal Actions Against Owners or •Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action: Hisd (Art. 2B §§69, 69A, 118, and 200) See 
Footnote No.1.
 

Term of Imprisonment: Not more than 2 yrs
 
Fine ($ Range): Not more than $1,000
 

Administrative Actions Against Owners of
 
Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No):	 Yes Susp or rev (Note: For licenses issued by 

the Comptroller, a monetary compromise of not 
more than $2,000 may be paid in lieu of susp or 
rev.; see Art. 2B, §69A.) 

Length of Term License Withdrawal: Generally 6 mos but for certain counties it may 
be longer 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic •
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): Yes However, this law is limited to certain
 
public parking areas Art. 2B §§207-214
 

Anti-Consumption Law (Yes/No): Yes Tran. §21-903; applies only to drivers .
 

lI~-~ddition -t~ these sanctions, Maryland law also provides for additional sanctions (jail 
terms. fines or administrative actions) in certain local jurisdictions; see Art. 26, §203 for 
details. •
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General Comments: See Massachusetts General Laws Annotated .
 

•
 

•
 

•
 

Basis for a OWl Charge: 

Standard OWl Offense:	 Under the influence of intoxicating liquor Ch. 
90 §24(1)(a)(1) 

Illegal Per Se Law (BAC Level): None 
Presumption (BAC Level): 0.101 Ch. 90 §24(1)(e) 
Types of Drugs/Drugs and Alcohol: Under the influence of (1) Marihuana, Narcotic 

Drugs, Depressants or Stimulant Substances all 
as defined in Ch. 94C §1 2 or (2) Vapors of Glue 
See Ch. 90 §24(1)(a)(1)~ 

Othe r:	 For Commercial Motor Vehicle Operators. see 
below. 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law:	 No 
Implied Consent Law:
 

Arrest Required (Yes/No): Yes Ch. 90 §24(1)(f)
 
Implied Consent Law Applies to
 

Dn.gs (Yes/No): No 
Refusal to S~bmit to Chemical Test 

Admitted into Eviden~e: No (Specifically prohibited in both criminal 
and civil cases; see Ch. 90 §24(1)(e).) 

Other Information:	 If person refuses to submit to a chemical test 
after being arrested, the police officer 
immediately prepares a written report which is 
forwarded to the register who then suspends the 
person's license for 120 dys. Ch. 90 §24(1)(f) 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood:	 None (Unless the defendant is brought in for 
treatment. Ch. 90 §24(1)(f))
 

Urine: None
 
Other: None
 

1Standard: Percent by weight of alcohol in the blood. Ch. 90 §24(1)(e)
 
2See Com. v. Green, 556 N.E.2d 3B7 (Mass. 1990), for situations concerning OWl offenses that
 
are based upon a "narcotic" drug thiH is a derivative of one listed in the code.
 

OWl Offenses and Commercial Kotor Vehicles (CHV)/Commercial Driver's licenses (COL): A person
 
is "disqualified" from operating a CMV for not less than 1 yr. (1 yr mand.) (3 yrs (mand.) if
 
transporting hazardous materials) if, while driving a CMV, they (1) have a BAC/BrAC level of
 
0.04 or more or (2) are under the influence of alcohol or a controlled substance. For either 
(1) a subsequent violation or (2) a combination of two or more violations of any of the above 
listed items, the "disqualification" is for life (mand.). A person is "disqualified" from 
operating a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting hazardous materials) if, while 
driving a CMV, they refuse to submit to a test to determine either alcohol concentration or the 
presence of other drugs. For a subsequent refusal, the "di squal i fi ed" is for 1i fe (mand.). In 
addition, a CMVoperator who has any alcohol in their system must be placed "out-of-service" 
for 24 hours. See Ch. 90F §§l, 9,10 and ll. 
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~Qjudication of OWl Char~: •
Mandatory Adjudication Law (Yes/No): Yes Ch. gO §24(1)(g) 
Anti-Plea Bargaining Statute (Yes/No): No
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No): Yes Ch. 90 §24(1)(a)(4)
 

2~nc~LQ~s for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail): NIA
 
Administrative Licensing Action
 

(Susp/Rev): NIA
 
Other: N/A
 

'Refusal to Take Implied Consent 
Chemical Test:
 

Cri~inal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev) : Susp of license for 120 dys Ch. 90 §24(1)(f) 
(Manda to ry) 

Other: None 

Sanctions Following a Conviction for a OWl Offense: 

Criminal SanctioQs: 
Imprisonment: 

Term (Day, Month, Years, 
Etc. ) : 

Mandatory Minimum Term: 

Fine: 
Amount ($ Range): 

Mandatory Min. Ftne ($); 

• 
1st off-Not more than 2, yrs;, 2nd off (w/n 6
 
yrs)-14 dys-2 yrs; 3rd off ~ 90 dys-2 yrs; 4th
 

,and subsequent offs (w/n 6 yrs) - 6 mos-2 yrs 
th. 90 §24(1)(a)(1) See Footnote No.2. 
1st off-No; 2nd off 14 dysl; 3rd-60 dysl; 4th 
and subsequent offs 6 ~sl 

1st off-$100-$1,000; 2nd off -$300-$1,000; 3rd
 
off-$500-$1,000; 4th and subsequent
 
offs-$500-$1,000 Ch. 90 §24(1)(a)(1) See
 
Footnote No.2.
 
None
 

lWork release is available for this period; see also the rehabilitation section (Ch. 90 
~ 24 ( 1) ( a) ( 1) ) . 

OWl serious bodily offs (Ch. 90 §24L): Imprisonment-not more than 2Xyrs; fine-not less than 
$3,000 (Ch. 90 §24L(2». If recklessness is involved,in the off: Imprisonment-2X-l0 yrs ~ 6 •
~s-2X yrs in a house of correction; fine-not more than $5,000 (Ch. 90 §24L(1»). 
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• Sanctions Following a Conviction for a DWI Offense: 
(continued) 

Other Penalties: 
Community Service: For any off-30 hrs (minimum) ~~a court ,order as 

a condition of prob'atio'n Ch. 90 §24D 
Restitution 

(eg Victim's Fund)	 Yes (1) By a compensation fund Ch. 258A §l et 
seq. or (2) by a defendant via probation Ch: 
276 §92 

Other:	 None 

Administrative Licensing Actions: 
Pre-DWI Conviction Licensing Action: 

Administrative Per Se Law: No 
Other: At the time of arraignment on a DWI charge. the 

court shall suspend a defendant's license until 
the case is disposed of (but in no case more 
than 90 dys), provided the Stite establishes a 
prima facie showing that the defendant was 
operating a motor vehicle	 with a BAC level of 
0.10 or more. See Ch, 90	 §24N. 

• 
Post DWI Convic~Qn Licensing Action: 

Type of Licensing Action 
(Susp/Rev): Rev fo~ all offs' Ch.90 §'24(1)(b) & (l)(c) 

Term of License Withdrawal 
(Days, Months, Years, etc.):	 1st off-l yr; 2nd off (win 6 yrs)-2 yrs; 1rQ~fi 

(win 6 yrs)-5 yrs; 4th and ~ubsequent offs (win 
6 yrs)-lO yrs 

Mandatory Minimum Term of 
Wi thdrawal':	 lsl off-45 dys suspl (If defendant is placed on 

probation and agrees to participate in an 
alcohol education program; otherw.ise the license 
is revoked a mandatory 1 yr period; see Ch, 90 
§24D); 2nd Off (w/6 yrs)-l yr r~v; 3rd off (w/6 
yrs)-2 yrs rev; 4th and subsequent offs (win 6 
yrs)-5 yrs rev 

Other:
 
Rehabilitation:
 

Alcohol Education: 'Yes 1st off-If the defendent consents, he may 
be placed on l-yr probation conditioned on 
attending an alcohol education treatment or 
rehabilitation program. At the court's 
discretion such persons must pay $400 in fees 
for placement in the program. Ch. 90 §24D; ~~ 

off - In lieu of imprisonment, defendant may 
serve at 1east 14 dys ina resi dent i al al cohol 

• 
treatment program and be placed on 2 yrs 
probation. Ch. 90 §24 

lIfthe person is ~nder21years old,' the mand'atory license suspension period is 180 dys 
p~ov\dedt~ey ~artiiipate	 in aspecificallY,desfgned:program for 'the education and treatment of 
underage DWI offenders. Ch. 90 §24D 
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Sanctions Following a Conviction for a DWI Offense:' 
(continued) • 

Alcohol Treatment: Yes See Alcohol Education on p. 3-219. 
A1coho 1 Educa t ion/ 

Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): Yes See Alcohol Education on ,po 3-219. 

Vehicle Impoundment/Confiscation:
 
Authorized by Specific
 

Statutory Authority: No
 
Terms Upon Which Vehicle
 

Will Be Released:
 
Other: None
 

Miscellaneous Sanctions
 
Not Included Elsewhere:	 Special Surcharge. A defendant must pay a 

surcharge of $100 (or the purpose of funding 
head injury treatment servi ces. Ch. 90 
§24(1)(a)(1) 

Other Criminal Actions Related	 to DWI: 

Homicide by Vehicle:
 
State Has Such Law/Type of Offense: Yes Misd. (Homicide by motor veh) Ch. 90
 

§24G See Footnote No.1 below.
 
Sanctions:
 

Criminal Sanction:
 •
Imprisonment (Term): 30 dys to 2X yrs Ch. 90 §24G(b)
 
Mandatory Minimum Term: None
 
Fine ($ Range): $300 to 3,000 Ch. 90 §24G(b)
 
Mandatory Minimum Fine: None
 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: Rev Ch. 90 §24G(c) 
Length of Term of 

Licensing Withdrawal: 1st off-10 yrs; subsequent off-life 
Mandatory Action--Minimum 

Length of License 
Wi thdrawal : 1st off-10 yrs; subsequent off-life' 

Other:	 None 

lHomicide by motor vehicle while under the influence of an intoxicating substance and where 
there is recklessness-Felony (Ch. 274 §l): Imprisonment-2X-15 yrs (Mandatory imprisonment of •
yr; however, work release is available); fine-not more than $5,000. Ch. 90 §24G(a) 
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• Other Criminal Actions Related to OWl: (continued) 

Driving While License Suspended or Revoked 
Where the Basis Was a OWl Offense:
 

Sanction: .
 
Criminal: 

Imprisonment (Term): 60 dys to 2X yrs Ch. 90 §23 
Mandatory Minimum Term 

of Imprisonment: 60 dys	 (However, a work release program is 
available.) 

Fine ($ Range): $1,000-$10,000 Ch. 90 §23 
Mandatory Minimum Fine: . None 

Administrative Licensing Actions: 
Type of Licensing Action 

.( Susp/Rev) : Susp/R.ev l Ch. 90 §23 
Length of Term of License 

Withdrawal Action: Susp/rev. is extended for an addi t i anal peri ad 
of 1 yr. Ch. 90 §23 

Mandatory lerm of License 
Withdrawal Action: Same as above. 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): Yes Ch. 90 §22F
 
Grounds. for Being Declared an
 

• Habitual Offender: Any combination of three or more serious traffic 
offenses (e.g., OWl, reckless driving, ecL) 
(win 5 yrs) or 12 convictions (win 5 yrs) for 
traffic offs (including serious pffs) for which 
a person mayor must receive at a 30 dy license 
susp/rev. 

Term of License Rev While 
Under Habitual Offender Status: 4 yrs (If the defendant has a proven hardship, 

a license may be issued after 1 yr.) Ch. 90 §22F 

Type of Criminal Offense. if 
Convicted on Charges of 
Driving While on Habitual 
Offender Status Felony Ch. 274 §l 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): Not more than 2 yrs Ch; 90 §23 
Mandatory Minimum Term of 

Imprisonment: None 
Fine ($ Range): $500-$5,000 Ch. 90 §23 
Mandatory Minimum Fin~ ($): None 

.Licensing Actions (Specify):	 R.ev l Rev. is extended for an additional 60 
dys. Ch. 90 §23 

• IIf the vehicle used in offense ;s .!l.Q1 owned by the defendant, i.ts registration shall be 
revoked for no~ more than 30 dys. Ch. 90 §23 
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Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed ;n Traffic 
Accidents: 

State Has Su~h a Law (Yes/No): 
BAC Chemical Test Is Given to the 

~he F0110wi~~ Persons': 
Driver: 

Vehicle Passengers: 
'Pedestrian: 

Laws	 Establ1shing the Minimum Ages 
Concerning Alcohol iC,Beverages: 

Minimum Age (Years) Sale/Purchase: 
Minimum Age (Years) Possession: 

Minimum Age (Years) Consumption: 

Oram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 
"Dram Shop Law" Concept Has Been ' 

Adopted Via a Change, to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): 

" ' 

Dram	 Shop Actions-Social Hosts: 

Other: 

•
 
Yes	 Ch. 38 §6(A) 

Yes The law requires medical examiners to 
submit to the police lab blood samples of 
drivers who die of injur,ies' received in auto 
accidents within 4 hrs of the accident. 
No 
Ye~ (Same rule as fordrjv~r~ ab~ve'. (Ch. 38 
§6(A)) Appl ies to pedestrians' 16 yrs or older. 

21 Ch. 138 §§34 & 34A (Year Eff: 1985) 
21 (Applies to the transportation of alcoh~l!c 

beverages by an unattended person under 21; 
there is an exemption for ~e~sons 18 and'19 for 
employment pu~poses.) Ch. 138'§34C 
None	 

•No 

Yes Adamain v. Three Sons, 353 Mass. 498, 233 
N.E.2d 18 (Mass. 1967), Cimino v. The Milford 
Keg, Inc., 431 N.E.2d 920 (Mass.1982), and 
Mi chni k-Zi 1berman v. Gordon I s Liquor, : Inc., 453 
N.E.2d 430 (Mass. 1983) 
Yes Me Guiggan v. New England Telephone Co., 
496 N.E.2d 141 (1986) and Langemann v. Davis, 
495 N.E.2d 847 (1986) 1 
Note: An intoxicated patron may bring an action 
for personal injury damages against a licensee, 
if the damages were the result of the patron's 
having become intoxicated by the licensee; see 
O'Hanley v. Ninety-Nine, Int., 421 N.E. 2d 920 
(1981) a~ mo~ified by ~h. 2il §85f: 

lBut	 see Alioto v. Marnell, 520 N.E.2d 1284 (Mass. 1988), where the court limited social host •li,bility under certain circumstances. 
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• Other State Laws Related To Alcohol Use: (continued) 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: Hisd. (See Ch. 138 §§62 and 69) , 
Term of Imprisonment: Not less than 1 ~ and not more than 1 yr 
Fine ($ Range): Not less than $50 and not more than $500 

Administrative Actions Against Own~rs of
 
Establishments that Serve Alcoholic
 
B~verages to Intox~cated Patrons: ,
 

License to Serve Alcoholic Be~erages 
Withdrawn (Yes/No): Yes Susp, rev or cancellation Ch. 138 §64 

Length of Term of License Withdrawal:	 If rev. is imposed, a licensee is disqualified 
from receiving a license for 1 yr after the 
expiration of the term of the revoked license. 
Note: There is no'established period for either 
a suspension or a cancellation. 

• 
Criminal Ac:tions Agains,t Owners or
 

Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcohol{c Bev~rage to Those Pe~sons
 

Under the Minimum Legal Drinking Age:
 
Type of Criminal Action: Hisd (See Ch., 138 §34) 
Term of Imprisonment: Not more than 6 80S 

Fine ($ Range): Not more than $2.000 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

, License to Serve Alcohlic Beverages 
Withdrawn (Yes/No): Yes Susp, rev or cancellation Ch. 138 §64 

Length of Term License Withdrawal: If rev. is imposed, a licensee is disqualified 
from receiving a license for 1 yr after the 
expiration of the term of the revoked license. 
Note: There is no established period for either 
a suspension or a cancellation. 

Anti-Happy Hour Laws/Regulations: Yes 204 CMR 4.00 (regulation) 

L~ws Prohibiting (1) the Possessio~ of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No):	 No 

• 
Anti-Consumption Law (Yes/No): Yes (This law applies only to drivers.) Ch.90 

§24I 
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STATE: HICHIGAN
 
General Comments: See Michigan Compiled Laws Annotated.
 

• Basis for a OWl Charge: 

Standard OWl Offense: 1) Under the influence of intoxicating liquor 
2) Visibly impaired by intoxicating liquor 
§257 .625( 1Ha) & (3) 

Illegal Per Se Law (BAC Level): 0.101 §257.625(1)(b) 
Presumption (BAC Level): A BAC of greater than 0.07 but less than 0.10 is 

a presumption of impairment. A BAC of 0.10 or 
more is a presumption of driving while under the 
influence. §257.625a(6)(b) & (c) 

Types of Drugs/Drugs and Alcohol:	 Under the influence of or visibly impaired by 
(1) A Controlled Substance or (2) a Combination 
of Liquor and a Controlled Substance. See 
§§257 .625( 1Ha) & (3). 

Other:	 For Commercial Motor Vehicle Operators, see p. 
3-229. 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law:	 Yes §257.625a(2) (For CMV operators, see 
§257.319d.) 

Implied Consent Law:
 
Arrest Required (Yes/No): Yes §257.625c(1)(a)
 
Implied Consent Law Applies to
 

• 
Drugs (Yes/No): Yes §257.625c(1) 

Refusal to Submit to Chemical Test 
Admitted into Evidence:	 Yes-limited (Criminal cases) §257.625a(7) In 

driv!ng while under the influence/illegal per se 
cases, evidence of a refusal to submit to a 
chemical test may be admitted but QD..1.y "for the 
purpose of showing that a test was offered	 to 
the defendant, but not as evidence in 
determining innocence or guilt of the	 defendant." 

Other Information:	 Special Note: A test can be required via a 
court order; i.e. consent by the driver is not 
required. See §§257.625a(3)(b)(ii), 
257.625(d)(I) and People v. Wurm, 404 N.W.2d 235 
(Mich.App. 1987). 

Chemical Tests of Other Substances for BAC Level
 
Which Are Authorized Under the Implied Consent Law:
 

Blood: Yes §257.625c(1)
 
Urine: Yes. §257.625c(1)
 
Other: None
 

• lStandard: Percent by weight of alcohol in the blood; see §257.625(1)(b). 
3 - 225 

r------- ---------- 10th Edition 

I PrecedIng Page Blan~~ 



STATE - Michigan 

Adjudication of OWl Charges: • 
Mandatory Adjudication Law (Yes/No): No
 
Anti-Plea Bargaining Statute (Yes/No); No
 
Pre-Sentencing Investigation law (PSI)
 

,(Yes/No):	 Yes l (alcohol/drug screening/assessment) 
§257.625b(4) 

S9nctions for Refusal to Submit to a 
Chemical Test: 

Refusal to '.Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail): None
 
Admini'strative Licensing Action
 

(Susp/Rev) : None
 
Other: Civil infraction-Fine not more than $100
 

§§257.625a(2)(d), 257.741 et seq. & 257.907 
(Note: There is no civil infraction for a CMV 
operator who refuses a	 PBT; see §257.319d.) 

Refusal to Take Implied Consent
 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
·Administrative. Licensing Action
 

(Susp/Rev): .	 1st refusal- 6 mo susp (Note: A 
restricted/hardship license may be issued.); 2nd 
and subsequent refusals (w/n 7 yrs)-l yr susp •
(mand.) §§257.323c and 257.625f(1) & (4)
 

Other: None (See Footnote No.2 on p. 3-229.)
 

Sanctions ·Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc. ) :	 1), Driving while visibly impaired: Misd-Not 

more than 90 dys; Where there has been a 
previous OWl offense of ~ type win 7 or 10 
yrs-Misd-Not more than 1 yr §257.625(10) 
2) Driving while under the influence/Illegal per 
~ 1st off-Misd-Not more than 90 dys; 2nd off 
(w/n 7 yrs)-Misd-Not more than 1 yr; 3rd and 
Subsequent offs (w/n 10 yrs)-Felony-l to 5 yrs 
Where there is "long-term incapacitating 
injury,,2-Felony-not more than 5 yrs §257.625(5) 
& (6) 

lFor offenses where a defendant may be sentenced to prison for more than 1 yr or where an 
offense is a felony, a victim has a right to submit a statement and have it made a part of. the 
~re-sentence investigation. report; see §§780.763 & 780.764. 
A "long-term incapacitating injury" means one that puts a person either in a comatose state, a 

quadriplegic state, a hemiplegic state or a paraplegic state which is likely to continue for •
one (1) year or more.	 §257.625(5) 
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• Sanct10ns Following a Conviction for a OWl 
(continued) 

Mandatory Minimum Term: 

Fine: 
Amount ($ Range): 

• 
Mandatory Hin. Fine ($): 

Other Penalties: 
Community Service: 

Offense: 

1) Driving while visibly impaired: Where there 
has been a previous OWl offense of 2DY type win 
7 or 10 yrs, 'the court has the option of either 
(1) imposing some type of mand. jail term 
(length is not specified in the statute) plus a 
discretionary period of community service not to 
exceed 90 dys or (2) a mahdatory period of 
community service (10 dys) plus a discretionary 
jail term. §257.625(10) 
2) Driving while under the influence/Il,legal per 
~ 1st off-None; 2nd off (win 7 yrs)-either 
(1) jail for not less than 48 con. hrs. or· (2) 
community service of 10 dys §257.625(6) See 
Footnote No.2. 

1) Qriving while visibly imp~-Not more than
 
$300; Where there has been a previous OWl
 
offense of 2DY type win 7 or 10 yrs-$200 to
 
$1,000 §257.625(10)'
 
2) Driving while under the influence/illegal per
 
se: 'lst off-$100 to $500; 2nd off win 7
 
yrs-$200 to $1,000; 3rd and subsequent off (w/n
 
a 10-yrs) - $500 to $5,000 Where there is
 
"long-term incapacitating injury"-$l,OOO to
 
$5,000 §257.625(5) & (6)
 
1) Driving while visibly impaired-Where there
 
has been a previous OWl offense of ~ type win
 
7 or 10 yrs-$200 (possible) 1
 
2) Driving while unde~ the influence/illegal pei
 
~ 1st off-$100 (possible) 1; 2nd off-$200
 
(possible) 1; 3rd off-$5002
 

1) Driving while visibly impaired-Not more than
 
45 dys; Where there has been a previous DWI
 
offense of gny type win 7 or 10 yrs-10 to 90
 
dys §257.625(10)
 
2) Driving while under the influence/illegal ~
 

~ 1st off-Not more than 45 dys; 2nd off-10 to
 
90 dys; 3rd off-None §257.625(6)
 
See Imprisonment-Mandatory Minimum Term above.
 

lSee Wayne City Prosecutor v. Wayne Circuit Judge, 397 N.W.2d 274 (Mich.App. 1986). 

• 
2persons who have" been convicted of a 3rd offense of driving while under the influence/illegal 
per se appear to be subject to certain minimum sanctions. See Wayne City Prosecutor v. Wayne 
Circuit Judge, 397 N.W.2d 274 (Mich.App. 1986), where under a previous statutory sanctioning 
scheme identical to the present one '(compare §§257.902& 257.625(6) respectively), the court 
held that a defendant must be sentenced to either a minimum period of 1 yr in jailor, fined at 
least $500. 
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Sanctions Following a Conviction for a OWl Offense:
 
(continued)
 

Restitution
 
(eg Victim's Fund)
 

Other:	 For a 1st OWl off (driving while visibly 
impaired, driving while under the influence, 
illegal per se) where the defendant is allowed 
to operated a vehicle on a restricted license, 
the court may order that the person only drive 
vehicles that are equipped with a BAC breath 
ignition interlock device; see §257.625b(7). 

Administrative Licensing.Actions: 
Pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: None (See Footnote No.2 on p. 3-229.) 
Other: None 

Post OWl Conviction Licensing Action: See Footnote No.3.
 
Type' of Licensing Action
 

(Susp/Rev):	 1) Driving while visibly impaired: Susp If 
there has been a prior OWl offense conviction of 
~ type win 7 yrs-Susp If there have been two 
prior OWl offense convictions of ~ type win 10 

yrs-Rev §§257.319(3) & 257.625b(5) 
2) Driving while under the influence/illega~ 

~ 1st off-Susp; 1st off where there has been 
a prior impaired off win 7 yrs-Susp; 2nd 
Qff-Rev; 3rd and subsequent offs-Rev Where 
there is "long-term incapacitating injury"-Rev 
§257.625b(5) 

Term of License Withdrawal 
(Days, Months, Years, etc.):	 1) Qriving while visibly impaired: 90 dys-l yr 

If there has been a prior OWl offense conviction 
of ~ type win 7 yrs-6mos to 2 yrs If there 
have been two prior OWl offense convictions of 
~ type win 10 yrs-l yr (5 yrs 2) §§257.319(3) 
& 257.625d(5) 
2) Driving while under the influencelillegal per 
~ 1st off-6 mos-2 yrs; 1st off where there 
has been a prior impaired off win 7 yrs-6 mos-2 
yrs; 2nd off-l yr; 3rd and subsequent offs-5 
yrs Where there is "long-term incapacitating 
injury"-lst off-l yr; 2nd or sub. off (win 7 
yrs)-5 yrs §§257.52, 257.319(3) & 257.625b(5) 

l The State has a victims' compensation fund and, in addition, provides for direct compensation
 
to victims by the defendant via court oredered restitution. See §§18.351 et seq. ~nd
 

771.3(2) (d).
 
2If , there has been a previous rev of any type within 7 yrs, the rev period is 5 yrs~
 
3Licensirig action under the point system. Vehicle manslaughter or drivi~g while under the
 
influence/illegal per se-6 points. Driving while impaired-4 points. Twelve (12) points in two'
 

•
 

•
 

•

(2) years may result in suspension/revocation. A susp cannot be longer than one (1) year. See 
§§257.320(1)(d), (2) & (4) and 257.320a(1)(a), (b) & (f). 
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•
 

•
 

•
 

llf there has been a previous rev of any type within 7 yrs, the rev period is 5 yrs. 
2Special Note: Under §257.625g, if a driver either refuses to submit to a chemical test or if 
they submit to such test which indicates a BAC/BrAC level of 0.10 or more, their license is 
confiscated and destroyed by the police and they are issued a temporary license that is valid 
until the OWl criminal proceedings are completed. 
OWl Offenses and Commercial Hotor Vehicles (CHV)/Connercial Driver's Licenses (COL): A 

person's privilege to operate a CMV is suspended for 1 yr (mand.) (3 yrs (mand.) if 
transporting hazardous materials) if, while driving a CMV, they (1) have a BAC level (percent 
by weight of alcohol in the blood) of 0.04 or more or (2) are under the influence of or visibly 
impaired by alcohol or a controlled substance. For either (1) a subsequent violation or (2) a 
combination of two or more violations of any of the above listed items, the suspension is for 
not 1ess than 10 yrs (10 yrs mand.). For a fi rst refusal to submi t to a chemi cal test for 
either an alcohol concentration or the presence of controlled substances, a COL is suspended 
for 1 yr (mand.) (3 yrs (mand.) if transporting hazardous materials); for a second refusal, the 
COL is suspended for not less than 10 yrs (10 yrs mand.). A person who operates a CMV with a 
BAC level of 0.04 or more but less than 0.07 commits a misdemeanor. For a 1st off, the person 
is subject to imprisonment for not more than 90 days and/or a fine of not more than $300; for a 
2nd or subsequent conviction win 10 yrs, a person is subject to imprisonment for not more than 
1 yr and/or a fine of not more than $1,000. In addition, a CMV operator who has a SAC level of 
0.015 or more must be placed "out-of-service" for 24 hours. See §§257.1c, 257.4b, 257.7a, 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Mandatory Minimum Term of 
Withdrawal: 

Other: 
Rehabilitation: 

Alcohol Education: 
Alcohol Treatment: 
Alcohol Education/ 

Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): 

1) Driving while visibly impaired: None (1st 
off) (A restricted/hardship license may be 
issued; see §257.625b(2)) If there has been a 
prior OWl offense conviction of ~ type win 7 
yrs-60 dys (A restricted license may be issued 
after the 60 dy period) If there have been two 
prior OWl offense convictions of ~ type win 10 
yrs-l yr (5 yrs l ) §§257.625b(5) & 257.52 
2) Driving while under the influence/illegal per 
~ 1st off-3D dys (A restricted hardship 
license may be issued after this period of 
time.); 1st off where there has been a prior 
impaired off win 7 yrs-60 dys (A restricted 
hardship license may be issued after this period 
of time.); 2nd off-1 yr; 3rd and subsequent off 

l(felony)-5 yrs Where there is "long-term 
incapacitating injury"-lst off-1 yr; 2nd or sub. 
2li (w/n 7 yrs)-5 yrs §§257.52 & 257.625b(5) 

Yes §257.625b(4) 
Yes §257.625b(4) 

257.312e, 257.319b, 257.319d and 257.625m. Eff. 1/1/93. 
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Sanctions Following a Conviction for a OWl Offense: 
(continued) • 

Vehicle Impoundment/Confiscation:
 
Authorized by Specific
 

Statutory Authority: No
 
Terms 'Upon Which Vehicle'
 

Will Be Released:
 
Other: None
 

Miscellaneous Sanctions
 
Not Included Elsewhere:	 Cost of Prosecution. " The court may order a 

defendant to pay the cost of prosecution for 
driving while under the influence offenses 
related to either injury or'death. §257.625(7) 

Other Criminal Actions Related	 to OW!: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense:	 Yes-Felony Death resulting from operating a 

vehicle "while under the influence of alcohol" 
or with a SAC level of 0:10 or more. §257.625(4) 
Hisd Death caused by the 6peration of a vehicle 
at an immoderate rate of speed or in a careless, 
reckless, or negligent manner but not wilfully 
or wantonly. §750.324 

Sanet ions:
 
Criminal Sanction:
 

Imprisonment (Term): Felony-Not more than lS"jrs §257.625(4)
 • 
Misd-Not more than 2 yrs §750.324 

Mandatory Minimum Term: None 
Fine ($ Range): Felony-$2,SOO to $10.000 §257.625(4) 

Misd-Not more than $2,000 §750.324 
Mandatory Minimum Fine: None 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action:	 Felony-Rev §§257.625b(5) 
Misd-Susp §257.319(1)(c) (6 points are also 
accumulated for each off §257.320a(1)(a)) 

Length of Term of 
Licensing Withdrawal:	 Felony-1st off-l yr; 2nd or sub. off (w/n 7 

yrs)-S yrs §§257.52 
Misd-90 dys-2 yrs §257.319(l)(a) 

Mandatory Action--Minimum 
Length of License 
Withdrawal: Felony-J~s~t~o~f~f-l yr; 2nd or sub. off (w/n 7 

yrs)-S yrs §§257.52 & 257.625b(5) 
Misd-None 

Other: None 

•
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STATE - Michigan 

• Other Criminal Actions Related to OWl: (continued) 

Driving While License Suspended or Revoked
 
Where the Basis Was a OWl Offense:
 

Sand ion:
 
Criminal:
 

Imprisonment (Term):	 1st off Misd-Not more than 90 dys; 2nd and 
subsequent offs Misd-Not more than 1 yr 
§257 .904( 1)(b) 

Mandatory Minimum Term 
of Impri sonment: None 

Fine ($ Range): 1st off-Not more than $500; 2nd and subsequent 
offs-Not more than $1.000 §257.904(1)(b) 

Mandatory Minimum Fine: None 
Administrative Licensing Actions: 

Type of Licensing Action 
l(Susp/Rev): Susp or rev · §.257.904(2) & (3) 

Length of Term of License 
Withdrawal Action: The original license susp or rev is extended for 

a like period. 
Mandatory Term of License 

Withdrawal Action: The original license susp or rev is extended a 
like period . 

• Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 
Grounds for Being Declared an
 

Habitual Offender:
 
Term of License Rev While
 

Under Habitual Offender Status:
 
Type of Criminal Offense if
 

Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment:
 
Fine ($ Range):
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
 

• lFor a 1st or subsequent offense, the registration plates of the vehicle involved in the 
offense shall also be confiscated; see §257.904(1)(b). Also, vehicle impoundment from 30 to 
120 dys; see §257.904b. 
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STATE - Michigan 

Other State Lpws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
BAC Chemi~al T~st Is Gi~en to the 

the'Following Persons: 
Driver': ' 
Vehicle Passengers: 
Pedestrian: 

Laws	 Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 
Minimum Age (Years) Possession: 
Minimum Age (Years) Consumption: 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 

"Dram Shop Law" Concept Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): 

Dram	 Shop Actions-Social Hosts: 

Other: 

Criminal Action Ag,ainst Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: 
Term of Imprisonment: 
Fine ($ Range): 

•
 
Yes	 §257.625a(3)(f) 

Yes	 §257.625a(3)(f) 
No 
No 

21 (Year Eff: 1978) §§436.33 & 436.33b(1) 
21 (Employment 'exemption) §436.33b(1) & (4) 
21 (Applies to licensed premises) §436.33b(1) 

Yes §436.22(4) (Applies to personal injuries 
caused by serving alcoholic beverages to persons 
~ho are ei ther under 21 years old or vi sibly 
intoxicated. ) 

Yes	 Jones v. Bourrie, 120 N.W.2d 236 (Mich. •
1963), and Longstreth v. Fitzgibbon, 335 N.W.2d 
677 (Mich. App. 1983) 
Yes-Li.ited See Longstreth v. Gensel, 377 
N:W.2d 804 (Mich. 1985), Trayler v. Koposky, 384 
N.W.2d 819 (Mich. App. 1986), and Gardner v. 
Wood, 414 N.W.2d 706 (Mich. 1987); these cases 
concerned giving alcoholic be~erages to minors. 
However, the courts have found no liability to 
business social hosts who have furnished 
alcoholic beverages to injury causing adult 
business guests; '5e~ Leszczynski v. Johnson; 399 
N.W.2d 70 (Mich.App. 1986), and Millross v. Plum 
Hollow Golf Club, 413 N.W.Zd 17 (Mich. 1987). 
None 

Hisd §§436.2Z(3), 436.29 & 436.50 
Not more than 6 mas 
Not more than $500 
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STATE - Michigan 

• Other State Laws Related To Alcohol Use: (continued) 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

license to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes-Susp or Rev §§436.20(1) & 436.51 

Length of Term of License Withdrawal:	 Period of license susp is' not specified in the 
statute; period of license revocation is 2 yrs 
(Note: A civil fine of not more than $1,000 may 
be assessed in addition to or in lieu of a susp 
or rev.) 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action:	 Hisd §§436.22(1), 436.22(3) & §436.33
1Term of Imprisonment:	 Not .more than.6 -as §436.50 

Fine ($ Range):	 Not more than $500 1 

• 
Administrative Actions Against Owners of
 

Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum legal Drinking Age:
 

license to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes-Susp or Rev §§436.20(l) & 436.51 

length of Term license Withdrawal:	 Pe~iod of license susp is not specified in the 
statute; period of license revocation is 2 yrs 
(Note: A civil fine of not more than $1,000 may 
be assessed in addition to or in lieu of a susp 
or rev.) 

Anti-Happy Hour Laws/Regulations: Yes R 436.1438 (regulation) 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No):	 Yes §257.624a 
Anti-Consumption law (Yes/No):	 Yes-Driver and passengers §436.34 (The 1aw 

states that "[n]o alcoholic liquor shall be 
consumed on the public highways") 

• IThese sanctions appear to apply ~ to licensees but not to licensees' employees. For 
employees, a violation appears tJ be a misdemeanor with the following sanctions: Jail-not more 
than 90 days; fine-not more than $100. See §§436.33, 436.50 & 750.504. 
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STATE: HINNESOTA
 
General Comments: See Minnesota Stat. Annotated .
 

• Basis for a OWl Charge:
 

Standard OWl Offense; Under the influence of alcohol §169.121, subd.
 
1(a) 

Illegal Per Se Law (BAC/BrAC Level): 0.10 1 §§169.01, subd. 61 & 169.121, subd. l(d) 
Presumption (BAC Level): NOlle 

Types of Drugs/Drugs and Alcohol: Under the influence of (1) A Controlled 
Substance, (2) A Listed Hazardous Substance or 
(3) a Combination of Alcohol, a Controlled 
Substance or a Listed Hazardous Substance See 
§169. 121, subd. 1. 

Other: For Comm. Motor Vehicle Operators, see below. 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law: Yes §169. 121, subd. 6 
Implied Consent Law:
 

Arrest Required (Yes/No):
 
Applied Consent Law Applies to
 

Drugs (Yes/No): Yes (controlled substances) §169.123, subd. 2(a) 
Refusal to Submit to Chemical Test 

Admitted into Evidence: Yes (Criminal Cases) §169.123, subd. 2(b)(5) 

• 
Other Information: Provided the implied consent law (§169.123) is 

not invoked, the police may obtain by 
involuntary means a sample of a driver's blood 
for the purpose of determining via a chemical 
test either the alcohol concentration or the 
presence of drugs in the driver's system. 
However, if §169.123 is invoked, the driver has 
a statutory right to refuse to submit to a test 
and the law further provides that once this 
right is exercised no test shall be 
administered. See State v. Scott, 473 N.W.2d 
375 (Mi.nn.App. 1991). 

l This State's illegal per se law also makes it an offense to operate a motor vehicle with 
either a either a breath or a urine alcohol concentration level of 0.10 or more. 
2Special Note: A test can be requested if Qng of the following exists: 1) A person'has been 
lawfully placed under arrest under §169.121; 2) a person has refused to take preliminary 
screening test; 3) a person refused to submit to a PBT or they submitted to such a test and the 
result showed a BrAC level of 0.10 or more; 4) a person is involved in an accident resulting in 
property damage, personal injury, or death. §169.123, subd. 2 
OWl Offenses and Commercial Kotor Vehicles (CHV)/Conmercial Driver's Licenses (COL): A person 
is "disqualified" from operating a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting 
hazardous materials) if, while driving a CMV, they (1) have a BAC/BrAC/UrAC level of 0.04 or 
more, (2) are under the influence of alcohol or a controlled substance or (3) refuse to submit 
to a chemical test for the presence of alcohol. For either (1) a subsequent violation or (2) a 
combination of two or more violations of any of the above listed items, the "disqualification" 
is for 10 yrs. (mand.). A CMV operator is pl aced "out-of-servi ce" for 24 hrs if they have any 

• 
alcohol in their system. It is a misdemeanor to operate a CMV with a BAC/BrAC/UrAC of 0.04 or 
more; the sanctions for this offense are jail for not more than 90 days and/or a fine of not 
more than $700. See §§169.01, subds. 50, 61 & 75; 169.1211, subd. 1; 169.1215; 169.123, subds. 
2 & 4; 171.01, subd. 22; 171.165, subds. 1,2,3(1) & 3(2); and, 609.03(3). 
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STATE - Minnesota 

Chemical Te~ts of ' Other substances for BAC Level 
Which'Are Authorized Under the Implied Consent Law: •Blood: Yes §169.123, subd. 2 

Urine: 
Other: 

Adjudication of OWL Charges: 

Mandatory Adjudication Law (Yes/No): 
Anti-Plea Bargaining Statute (Yes/No): 
Pre-Sentencing Investigation Law (PSI) 

(Yes/No): 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail):
 
Admini~trative Licensing Action
 

(Sus p/Rev) : 

Other: 

Refusal to rake Implied Consent 
Chemical Test: 

Criminal Sanction (FinelJail): 

Yes §169.123, subd. 2 
None 

Yes 
No 

Yes §§169.124, 169.126 (alcohol assessment) and 
260.193, subd. 8(h) 
Note: If a person has had two or more 
evidential tests (implied consent t~sts) showing 
an alcohol concentration of 0.07 or more, the 
licensing agency may require them to submit to 
alcohol/drug assessment with appropriate 
treatment. If a person refuese i to undergo 
assessment/treatment, their license may be 
denied for not more than 90 dys. §169.121, 
subd. 8 

•None 

License rev periods are the same as for implied 
consent law violations Note,:, Sanctions apply 
unless the driver submits to an implied consent 
test. §§169.121, subd 6, &·169.123, subd 2 
None 

A driver commits a gross misdemean9L if they 
refuse to submit to a chemical test and they 
have had a previous license suspension or 
revocation (eith~r once .in 5 yrs or twice in 10 
yrs) for ei ther (1) refusal to submi t to an 
implied consent test, (2) an admin. per se 
violation, (3) a OWL offense conviction or (4) a 
conviction for vehicle homicide. Sanctions: 
Jail-Not more than 1 yr; fine-Not more than 
$3,000. The licence plates of the driver's 
vehicle may also be implounded; see Vehicle 
Impoundment/Confiscation on p. 3-239 for 
details. §§169.121, subds. la & 3(c)1.and 
609.03(2) 

l See McDonnell v. Com'r of Public Safety, 473 N.W.2d 848 (Minn. 1991), which upheld the •
constitutionality of §169.121, subd. la. 
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STATE - Minnesota 

• Sanctions Following a Conviction for a OWl Offense: 

Administrative Licensing Action 
(Susp/Rev) :	 Rev for not less than 1 yr (A limited license 

may be issued.) For persons under 18, license 
rev. for 1 yr or until they are 18 whichever it 
the greater period of time; a limited license 
,may be issued.§§169.123.& 171.30 See Footnote 
No. 1 below. 

Other:	 None 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc.) :	 1st off (Misd)-Up to 90 d,S; 2nd off (wIn 5 yrs) 

and subsequent offs 2 (win 10 yrs)(Gross 
Misd)-Not more tha~ 1 yr §§169.121 & 609.03 See 
the Special Note below. 

Mandatory Minimum Term: 2nd and subsequent offs (win 5 yrs)-30 d,S (See 
community service below.)3 §,169.121, subd. 3a 

Fine: 

• 
Amount ($ Range): , 1st off (Misd)-Not more than $700; 2nd off (wIn 

5 yrs.) and subsequent offs (win 10yrs.)(Gross 
Misd)-Not more than $3,000 See Special Note 
below. 

Mandatory Min. Fine ($): None4 , 

lThe Commissioner of Public Safety has a ~ of only revoking a defendant's license for 30 
dys if they plead guilty to or are convicted of a OWl offense even though the defendant may be 
subject to license revocation action either for violating the admin. per se law or for refusing 
to submit to a chemical test, See §169.123 and Sutherlin v. Commissioner of Public Safety, 449 
N.W.2d 517 (Minn.App. 1990). 
2A prior offense ~lso includes a conviction fo~ either driving while revoked or vehicle 
homicide; see §169.121, subd. 3(a). 
3The prosecutor m~y o~ motion prior to sentencing present reasons why the mandatory 
imprisonment sanction should not be imposed. The court may grant such motion if "substantial 
mitigating factors" exist. §169.121, subd.3a. 
4Surcharges (felony, gross misd. or misd.). (1) If no fine is imposed, a surcharge of $25 to 
$50 is imposed; a minimum surcharge of $25 is mandatory. (2) If a fine of less than $100 is 
imposed, amand. surcharge of ten percent of the fine must be imposed. §609.101, subd. 1 

Special Note: 1) In situations where the driver has caused a "great bodily injury" while 
operating a vehicle in either (1) in a grossly negligent manner, (2) in a neglig~nt manner 
while under the influence of alcohol or (3) with an alcohol concentration of 0.10 or more, the 
following sanctions apply: Jail-not more than 5 yrs; fine-not more than $10,000. §169.129, 
subd. 2 
2) In situations where the driver has caused a "substantial bodily injury" while operating a 
vehicle in either (1) in a grossly negligent manner, (2) in a negligent manner while under the 
influence of alcohol or (3) with an alcohol concentration of 0.10 or more, the following 

• 
sanctions apply: Jail-not more than 3 yrs; fine-not more than $10,000. §169.129, subd. 2a 
3) In situations where the driver has caused an "injury to an unborn child" while operating a 
vehicle in either (1) in a grossly negligent manner, (2) in a negl!gent manner while under the 
influence of alcohol or (3) with an alcohol concentration of 0.10 or more, the following 
sanctions apply: Jail-not more than 5 yrs; fine-not more than $10,000. §169.129, subd. 4 
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STATE - Minnesota 

Sanct~~following a Conviction for a OWl 
(continued) 

Other Penalties: 
Community Service: 

Restitution 
(eg Victim's Fund) 

Other: 

Administrative Licensing Actions: 
Pre-DWI Convicti~n Licensing Actinn: 

Administrative PerSe Law: 

Other: 

Post DWI Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev) : 
Term of License Withdrawal 

(Days, Months, Years,· etc.): 

Offense: 

In lieu of the 30 dys of imprisonment for 2nd
 
and subsequent offs, 8 hrs of community service
 
may be substituted for each day less than 30 dys
 
that the person would have served in jail. See
 
§169. 121, subd. 3a.
 

Yes Victim's Fund (see §§611A.Ol et seq.) 1 and
 
also direct payment by the defendant to a victim
 
(see §§609.10 & 609.125(4))
 
A $76 chemical dependency assessment charge is
 
also imposed. §169.121, subd. Sa.
 
A surchage of $5 is imposed on 2nd and
 
subsequent DWI offenders. §169.121, subd. Sa
 

Yes 0.10 (BAC, BrAe & UrAC) Rev-9O dys2
 
However, a limited license is available.
 
§§169.123, subd 4, and 171.30 See Footnote No.
 
1 on p. 3-237.
 
Under §171. 18, a person's license may be susp
 
for not more than 1 yr if they have "commi tted"
 
(but have not necessarily been convicted of) an
 
off that' requires mandatory license rev (e.g.,
 
DWI~. Such action may be taken without a
 
preliminary hearing.
 

All offs-Rev §§169. 121, subd. 4, and 171.17
 

1st off-Not less than 30 d,S; 2nd off (win 5
 
yrs.)-Not less than 90 d,S; 3rd off (win 5 
yrs.)-Not less than 1 yr; 4th and subsequent 
offs-Not less than 2 ,rs See Footnote No.3. 
For persons under 18 years old, see Footnote No. 
4. 

•
 

•
 

lpayments to all ,claimants shall not exceed $50,000 per victim; see §611A.54. 
Zlf the person ;s under 18 years old. the rev period is six (6) mos or until they reach 18 
whichever ;s the longer period of time. 
3Note : Ninety (90) additional dys are added to the above rev base periods if the DWI off 
involved either a death or an injury. 
41f the defendant is under 18 yrs of age and they are convicted of a DWI off, their license is 
revoked (1) until they reach 18; (2) for 6 mos; or (3) for the normal period of time for DWI 
offenders whichever is the greater period of time. •
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STATE - Minnesota 

• Sanctions Following a Conviction for a OWl Offense:
 
(continued)
 

Mandatory Minimum Term of 
Withdrawal:	 None (Special Note: Under§171.30, a limited 

license may be issued (1) for employment 
purposes, (2) for attendance at an alcohol 
treatment program or (3) for the needs of a 
homemaker in order to prevent the substantial 
disruption of the educational, medical or 
nutritional needs of the family.) 

Other: 
Rehabilitation: 

Alcohol Education: Yes §§169.124 and 169.126 
Alcohol Treatment: Yes §§169.121(5) 169.124 and 169.126 
Alcohol Educationl 

Treatment as an Altern
ative to Criminal 
licensing Actions 
(Oescri be) : No '(Note: The court may stay imposition of 

fine or jail sentence but not license rev if 
defendant submits to treatment at an authorized 
dependency facility, as provided by §§169.121, 
subd. 5, and 609.135, subd. 1.) 

Vehicle ,Impoundment/Confiscation:• Authorized by Specific' 
Statutory Authority: Yes-Under §l68.041, subd. 3, for a 1st or 2nd 

OWl off. (or 2nd implied consent test refusal 
win 5 yrs), the defendant May be required to 
surrender their vehicle's registration plates. 
However, under §16B.042, subds. I &2, for 
either a 3rd OWl off l (or 3rd implied consent 
test refusal) (win 5 yrs) or a	 4th OWl off l (or 
4th implied consent test refusal) (win 10 yrs), 
the registration plates .(tags)	 of the vehicle 
used in the violation 1 andlor those vehicles 
owned by the defendant shall be impounded. The 
registration plates are reissued when the 
driver's license is reinstated; see §§168.041, 
subd. 4 & 168.042, subd. 11. 
Note: Notwithstanding the above, "special 
plates" may be issued if one of the vehicle's 
drivers in the family has a regular license or 
the offender has a limited (restricted) license; 
see §§l6B.041, subd. 6, & 168.042, subd. 12. 

Terms 'Upon Which Vehicle 
Will Be Released: 

Other: None 

• llf the registered owner of a vehicle was not a passenger therein at the time of the 3rd or 4th 
OWl offense, they may have the vehicle registration plates reissued. §l69.042,. subd. 8 
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STATE - Minnesota 

Sanctions Following a Conviction for a DWI Offense: 
(continued) •

Miscellaneous Sanctions 
Not Included Elsewhere: 

Other Criminal Actions Related to DWI: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term): 
Mandatory Minimum Term: 
Fine ($ Range): 
Mandatory Minimum Fine: 

Ignition Interlock (Pilot Program). A person, 
whose license has been cancelled/denied on the 
grounds that they represent a hazard to highway 
safety because of an alcohol or controlled 

·substance related incident, may, nevertheless, 
be issued a limited license to operate a motor 
vehicle equipped with an "ignition interlock" 
device. This pilot program ends 8/1/92. 
§§171.04, subd. 1(8), and 171.305 
Intensive Probation (Pilot Program). Counties 

lmay receive State grants to start "intensive 
probation" programs for repeat DWI offenders. 
These program must provide, in part, for (1) 
chemical dependency assessment, (2) 30 dys of 
incarceration/detention, (3) home detention, (4) 
abstinence from the use of alcohol/drugs, (5) 
decreased levels of program contact over the 
period of probation and (6) the costs of the 
program to be paid in whole or in part by the 
defendant. §169.1265 

•Yes (Felony) (Death as a result of operating a 
motor vehicle (1) in a grossly negligent manner, 
(2) in a negligent manner while under the 
influence of alcohol or (3) with an alcohol 
concentration of 0,10 or more.) §609.21, subd. 
1 See the Special Note below. 

Not more than 10 yrs 
None 
Not more than $20.000 
None (See Footnote No.4 on p. 3-237.) 

1Comment: The governor line item vetoed State funds that the legislature had appropriated for 
this program. Such app~opriation would have created an unbalanced budget. See §9(a) of Ch. 
270 of the Laws of 1991 and the governor's veto message following this chapter. 

Special Note: Tn situations where the driver has caused a "death to an unborn child" while 
ope~ating a vehicle i~ either (1) in a grossly negligent manner, (2) in a negligent manner 
while under the influence of alcohol or (3) with an alcohol concentration of 0.10 or more. the 
following sanctions apply: Jail-not more than 10 yrs; fine-not more than $10,000. §169.129, 
subd. 3 •
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STATE- Minnesota 

Other Cri minal Actions Related to DWI : (continued) 

Admin i strative Li censing Act ion: 
Licensing Authorized and 

1 Type of Action: Rev §§169. 1.1 & 171 .17 
length of Te_rm of · 

.Licens i ng Withdraw~l : Note: The maximum rev. length i s not specif i ed 
by statute. (See footnote No . 3 p. 3- 238 . ) 

Handatory . Act ion-- Hin imum 
Length of Li cense 

' Withdrawal: 180 dys §1 71.30 {Note: A l imi ted l icense may 
be is sued after the 180 dy min imum l i cense rev 
period. §17 1. 30, subd . 2a ) 

' - .. . .. Other: None 

Driving Wh i le· License · Suspended or Revoked 
Where the Basis . Was' a OWl Offense: 

Sancti on: 
Criminal: 

2 Imprisonment (Term) : Misd Not more than 90 dys §§17 1.24 & 
609.03(3 ) 

Mandatory Mini mum.Term 
of Imprisonment: None 

rl ne ( $ Range): ·' Not more than $700 609 .03(3) 
Mandatory Mi nimum Fine·: None (See f ootnote No . 4 on p. 3-237. ) 

Adm inistrati ve Li cens i ng Act ions: 
Type of Li censing Action 

(Susp/Rev): Susp. Appies only to 2nd or sub. offs . 
§168 .041, subd . 2 See footnote No. 3. 

Length of Term of License 
Wi thdrawal Action : 2nd or sub. off-Not more than 1 yr §166 .041, 

subd. 2 
Mandat ory Term of Li cense 

Withdrawal Action: None 

lA de fendant 111ay also be requi red t o su rrender their vehicle's regis t ration pla tes du ring t he 
~eriod of lice~~e revocat ion; s~e §168.041, s u bd~ . 3 and 4 . · · . 
A person who commi ts a DWI offense while t he i r l icense i s stil l suspended or revok~d ( for ·a 

previ ous O~I offense, implied consent l aw refusal , an admin. per se law viol at ion or vehicle 
homicide) · i s gui l ty 'of a gross misdemeanor. Impr i sonment-no t more t han 1 yr ; f ine-no t mo re 
than. $3,ooo ·§§169 . 129 &.609.03{2} 
3special Note: A violation of §171.24 shal l resul t i n a person having thei r motor veh 
re~istrat i on. p·lates impounded under §168 .041, subds. 3 & 4. 
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STATE - Minnesota 

Other Criminal Actions Related to OWl: (continued) 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 •
Grounds for Being Declared an
 

Habitual Offender:
 
Term of License Rev While
 

Under Habitual Offender Status:
 
Type of Criminal Offense if
 

Convicted on Charges of
 
,Driving While on Habitual
 
Offender Status 

Sanctions Following a Conviction of
 
D~i~i~g While on Habitual, Offender
 
Sta tus,:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment:
 
Fine ($ Range):
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
 

Other State Laws Related To Alcohol	 Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): Yes §169.09, subd. 11
 
BAC Chemical Test Is Given to the
 •

the Following P~rsons:
 

Driver: Yes
 
Vehicle Passengers: No
 
Pede s,t ri an: Yes, age 16 or older
 

Laws	 Establishing t~e Minimum Ages 
Concerning Alcoholi~ Beverages:
 

Minimum Age (Years) Sale/Purchase: 21 (Year Eff: 1986) §340A.503, subd. 2(1) & (2)
 
Minimum Age (Years) Possession: 21 (There is an exemption for'the possession of
 

alcoholic beverages in the ,home.) §340A.503, 
subd. 3 

Minimum Age (Years) Consumption:	 21 (There is an exemption for the consumption 
of alcoholic beverages with the consent of a 
parent in the home.) §340A.503, subd. 1(2) 

Dram	 Shop Laws and Related Legal Actions:
 
State Has a Dram Shop Law (Yes/No): Yes §340A.801
 
"Dram Shop Law" Concept Has Been
 

Adopted Via a Change to the Common
 
Law Rule by Action of the Highest
 
Court of Reco~d in the State (Case
 
Citation):	 Yes Trail v. Christian, 298 Minn. 101, ,213 

N.W.2d 618 (1973) and Holmq~ist v. Miller, 352 
N.W.2d 47 (1984) •3 - 242 
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STATE - Minnesota 

• 
Other State Laws Related To Alcohol Use: (continued) 

Dram Shop Actions-Social Hosts:	 No See Cady v. Coleman, 315 N.W. 2d 593 (1982), 
Hoffman v. Wiltscheck, 379 N.W.2d 145 (Cl. App. 
1985), and Holmquist v. Miller, 367 N.W.2d 468 
(Minn. 1985). 

Other: None 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

Type of Criminal Action: Gross "isd. §§340A.502, 340A.702(7) & 609.03 
Term of Imprisonment: Up to 1 yr 
Fine ($ Range): Not more than $3.000 (An admin. fine of up to 

$2,000 may also be impossed; see :§340A.415.) 
(See Footnote No.4 on p. 3-237.) 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes §340A.415 

Length of Term of License Withdrawal: Suspended for up to 60 days or revoked for an 
unspecified perio~ of time. 

• 
Criminal Actions Against Owners or
 

Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: Gross. "isd §§340A.503, subd. 2(1), & 
340A.702(8) & 609.03 

lTerm of Imprisonment:	 Up to 1 yr
Fine ($ Range):	 Not more than $3,000 (An admin. fine of up to 

$2,000 may also be imposed; see §340A.415.) 1 
(See Footnote No.4 on p. 3-237.) 

Administrati~e Actions Against Owners of
 
Establishments That Serve Alcoholic
 
Beverages to Tho~e Persons Un~er the
 
Minimum Legal Drinking Age:
 
. ~icense to Serv~ Alcoholic "Beverages
 

Withdrawn (Yes/No): Yes §340A.415 
Length of Term License Withdrawal: Suspended for up to 60 days or revoked for an 

unspecified period of time. 

'Note: In State v. Guminga, 395 N.W.2d 344 (1986), the Minnesota Supreme Court held that 

• criminal sanctions cannot be imposed on employers for the illegal actions of their employees 
who sell/serve alcoholic beverages to	 persons under the legal drinking age. See §340A.501 
which eliminates the possibility of such vicarious criminal liability. 
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STATE - Minnesota 

Other State Laws Related To Alcohol Use: (continued) 

Anti-Happy Hour laws/Regulations: No •
Laws Prohibiting (1) the Possession of 

Open Containers of Alcohol.ic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Containef Law (Yes/No); Yes §169.122(2) & (3) 
Anti-Consumption law (Yes/No): Yes-Driver and passengers §169.122(1) 

•
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STATE: MISSISSIPPI
 
General Comments: See Mississippi Code Annotated.
 

Basis for a OWl Charge:
 

Standard OWl Offense:	 Under the influence of intoxicating liquor 
§63-1l-30(l)(a) 

III ega1 Pe r Se Law (BAC Level): 0.10 §63-ll-30(l) 
Presumption (BAC Level): None 
Types of Drugs/Drugs and Alcohol: Under the influence of Any Substance 

§63-ll-30(l) 
Other: For Commercial Motor Vehicle Operators, see p. 

3-246. 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law: Yes §63-ll-5 
Implied Consent Law: 

Arrest Required (Yes/No): No Based on reasonable grounds and probable 
cause of OWl. §63-l1-5(1) 

Implied Consent Law Applies to 
Drugs (Yes/No): No §63-ll-5 

Refusal to Submi t to Chemi cal Test 
Admitted into Evidence: Yes (Criminal Cases) 1 §63-ll-4l 

Other Information: None 

Chemical Tests of Other Subst~nces for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood: §63-ll-5 
Urine: §63-1l-5 
Other: 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No):	 No 
Anti-Plea Bargaining Statute (Yes/No):	 Yes A OWl charge may not be reduced if the BAC 

level of the defendent was 0.10% or more. 
§63-1l-39(3) 

Pre-Sentencing Investigation Law (PSI) 
(Yes/No) : Yes - Limited §63-ll-30(2)(d) 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test: 
Criminal Sanctions (Fine/Jail): None 
Administrative Licensing Action 

(Susp/Rev): None 
Other: None 

lRefusal to submit a chemical test cannot be admitted into evidence in a civil action; see 
~63-l-43. ' 
A person ~ give their consent to tests of either blood or urine for the purpose of 

determining if they have any other impalrlng substance in their body; see §63-11-5. 
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STATE - Mississippi 

Sanctions for Refusal to Submit to a 
Chemical Test: (continued) 

Refusal to Take Implied Consent •Chemical Test:
 
Criminal Sanction (Fine/Jail): None'
 
Administrative Licensing Actio~
 

(Susp/Rev) :	 Susp for 90 dys if there has been no previous 
conviction for a OWl off (§63-11-30). Susp for 
1 yr if there has been a previous conviction for 
a OWl: off (§63-1l-30) (These susps are 
mandatory) §§63-11-5 & 63-11-23 

Other:	 Special Note: A de novo court trial may be held 
following administrative hearings on these 
susps; see §63-11-25. 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Oay, Month, Years,
 
Etc. ) :	 OWl off-Misd (4th and sub. off-Felony) ~ 

Off-Not more than 24 hrs l ; 2nd Off (w/5 yrs)-48 
cons 'hrs1&Z_1 yr; 3rd Off (win 5 yrs)-30 dysl_l 
yr; 4th & sub. off (win 5 yrs)-90 dys-5 yrs 
Conviction for a OWl off where there has been 
negligence resulting in disfigurement, 
disability, etc., (felony) - Not more than 10 
yrs §63-11-30(2)(a), (b), (c) & (d) and (4) 
No l . •Mandatory Minimum Term: 

Fine: 
Amount ($ Range):	 1st Off-$250-1"OOO; 2nd Off (win 5 

yrs )-$600-1,000; 3rd Off (win 5 yrs )-$800-1,000; 
4th &'sub. off (win 5 yrs)-$2,OOO-$5,OOO 
§63-l1-30(2) (a), (b), (c) & (d) and (4) 

Mandatory Min. Fine ($):	 1st off - $250; 2nd off (win 5 yrs) - $600; 1rQ 
off (win 5 yrs) - $800; 4th & sub. off - $2,000 
§99-l9-25 

1The law does not specifically prohibit suspending or placing persons on probation for the
 
minimum imprisonment term; see also'§99-l9-23 which allows suspended sentences for misdeameanor
 
offenses.
 
2See Community Service on p. 3-247.
 

OWl Offenses and Commercial Kotor Vehicles (CHV)/Commercial Driver's Licenses (COL): A
 
person's privilege to operate a CMV is "suspended" for 1 yr, (man\d.) (3 yrs (mand.) if
 

transporting hazardous materials) if, while driving a CMV, they (1) have a BAC/BrAC/UrAC level
 
of 0.04 or more, (2) are und~r the influence of alc.ohol or a controiledsubstanceor (3) refuse
 
to submit to a chemical (breath)test for alcohol.: For either (1) a subsequent violation or
 
(2) a combination of two or more violations of any ,'of the above listed items, the "suspension" 
is for life (or a le~ser pe:iod as established by Federal law). In add'ition', a CMY operator 
who has any measurable (or detectable) amount of a}cohol in,their system must b~ placed 
"out-of-service' for 24 hours. See §§63-1-75(b), 63-1-82(3), 63-1-83 and 63-1-84. 
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STATE - Mississippi 

•
 

•
 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Other Penalties: 
Community Service: 

Restitution 
(eg Victim's Fund) 

Other: 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: 

Othe r: 

Post OWI'Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev) : 
Term of License Withdrawal 

(Oays, Months, Years, etc.): 

Yes 2nd off-Community service from 10 dys to 1 
yr as an alternative to imprisonment. 
§63-11-30 (2) (b) 

Yes l A defendant may be ordered by the court to 
make direct restitution to a victim; see 

§99-39-1 et seq. 
None 

Yes Limited to encouraging the speedy trial of 
OWl cases where the offender has a BAC level of 
0.10. If no trial is requested, the license 
susp periods for implied consent violations 
apply. §63~11-23(2) 

Under §63-1-53(1)(a), a person's license may be 
susp if they have "commi tted" (but have not 
necessarily been convicted of) an off that 
usuall y requi res 1i cense rev (e. g., veh i cl e 
homicide)2. Such action may be taken without a 
preliminary hearing. The time period for this 
susp is not specified. 

Susp - all offs §63-11-30 

31st off-90 dys-l yr ; 2nd off (win 5 yrs)-2 
3yrs3 ; 3rd off (win 5 yrs)-5 yrs ; 4th & sub. off 

3(win 5 yrs)-5 yrs Special Note: OWl off where 
there has been a chemical test refusal, the 
above susps are in addition to those imposed for 
chemical test refusal under the implied consent 
law. §63-11-30(3) 

lSome victims of crimial ,activity may receive compensation.frqm a special crime victims' escrow 
account. Funds for this account are provided via monies received by accused or'c~nv;~ted' 
persons from the news, publicity or entertainment media for,the purpose of reenacting the 
criminal event. A victim, howev~r, must first have,a' money judgment ag~inst a defendant for 

•
 
the i~jury caused by a criminal action before they can receive funds from the e~cro~ account .
 
See §99-38-1 et seq.
 
2Note : A OWl offen~e results in license suspension not revocation.
 
3Judicial review is not allowed for these susp actions by the licensing agency; see §63~11-26.
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STATE - Mississippi 

Sanctions Following a Conviction for a DWI Offense: 
(continued) •Mandatory Minimum Term of 

Wi thdrawal : 1st off-30 dysl;2nd ~ff (w/n 5 yrs)-l yr2; lli 
off (w/n 5 yrs)~3 yrs ; 4th & sub. off (w/n 5 

3yrs)-3 yrs See Footnote No.4. 

Other: 
Rehabi 1i tat ion: 

Alcohol Education: 1st off - Yes required §§63-11-30(2)(a) & 
63-11-32 

Alcohol Treatment: 2nd and 3rd offs - Yes §63-11-30(2)(e) & (f) 

A1coho 1 Educat i on/ 
Treatment as an Altern

ative to Criminal
 
Licensing Actions
 
(Describe) :
 

Vehicle Impoundment/Confiscation:
 
Authorized by Specific
 

Statutory Authority: None
 
Terms Upon Which Vehicle
 

Will Be Released:
 
Other: None
 

Miscellaneous Sanctions
 
Not Included Elsewhere: None
 

Other Criminal Actions Related to DWI: •
Homicide by Vehicle: 

State Has Such Law/Type of Offense:	 Yes (Felony) Where death is a result of a DWI 
violation and negligent action by the driver. 
§63-11-30(4) 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term): Not more than 10 yrs §63-1J-30(4) 
Mandatory Minimum Term: None 
Fine ($ Range): None 
Mandatory Minimum Fine: N/A 

I The county circuit court may reduce the suspension period to 30 days provided the defendant 
demonstrates that they need their ltcense because of a hardship. The court, if it reduces the 
suspension period, must require the defendant "attend and complete an alcohol safety education 
rogramll as proved by §63-11-32. .' . 

For a 2nd conviction, the suspension period may be reduced provided the defendant is (I) 

diagnosed as needing alcohol/drug abuse treatment and (2) such person successfully completes 
such treatment. The license may be reinstated either after the completion of the treatment 
~rogram or one (1) year whichever is longer. §63-11-30(2)(e) 
. For a third or subsequent conviction, a defendant's license may be reinstated after three (3) 
years provided they successfully complete an alcohol/drug abuse treatment program. 
~63-1l-30(2)( f) 

Special Note: The suspensions for DWI convictions are consecutive to those for refusal in 
those situations where a person has refused to submit to such a test but is, nevertheless, 
convicted of a DWI offense. §63-11-30(3) •
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STATE - Mississippi 

• Other Criminal Actions Related to OWl: (continued) 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: Rev §63-1-5l(1)(a) 
Length of Term of 

L~censin~' Withdrawal: '1 yr §63-l-51(1)(a) 
Mandatory Action--Minimum 

Length of License 
Withdrawal: 1 yr §63-l-5l(1) 

Other: None 

Driving While License Suspended or Revoked
 
Where the Basis Was a OWl Off:
 

Sanction:
 
Criminal:
 

, , 

Imprisonment (Term): Hisd. 48 hrs-6 .os §63-11-40 
Mandatory Minimum Term 

of Imprisonment: None 
Fine ($ Range): $ZOO to $500 §63-11-40 
Mandatory Minimum Fine: None 

• 
Administrative Licensing Actions: 

Type of Licensing Action 
(Susp/Rev) : Susp 

Length of Term of License 
Withdrawal Action: 6-eo susp added to the original susp period. 

§63-11-40 
Mandatory Term of License 

Withdrawal Action: 6-mo susp added to the original susp period 
§63-11-40 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 
Grounds for Being Declared an
 

Habitual Offender:
 
Term of License Rev While
 

Under Habitual Offender Status:
 
Type of Criminal Offense if
 

Convicted on Charges of
 
Driving Whiie on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term):
 
Ma~d~t~ry Min~mum Tefm of
 

Imprisonment:
 
Fine ($ Range):
 

•
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
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STATE - Mississippi 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
BAC Chemical Test Is Given to the 

the Following Persons: 
Driver: 
Vehicle Passengers: 
Pedestrian: 

Laws Estaolishingthe Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 

Minimum Age (Years) Possession: 

Minimum Age (Years) Consumption: 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 

"Dram Shop Law" Concept Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): 

Dfam	 Shop Actions~Social Hosts: 

Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Altoholic 
Beverages to Intoxicated Patrons:' 

Type of Criminal Action: 
Term of Imprisonment: 
Fine ($ Range): 

•
 
Yes	 §63-11-7 

Yes 
No 
No 

21 (Year Eff: 1986) §§67-1-81, 67-3-53(b) & 
67-3-70(1) 
21 -	 (There is an employment exemption; see 
§§67-1-81 &67-3-54.) 
21 1 

Yes	 §67-3-73(2) & (4) (Note: Licensees are 
liable only for the actions of minors and 
vi'sibly intoxicated per~on~:) 

•
Yes Munford, Inc. v. Peterson, 368 So. 2d 213 
(Miss. 1979), and Bryant v. Alpha Entertainment 
Corp., 508 So.2d 1094 (Miss. 1987)2 
Yes-Limited A social host cannot be held liable 
if they provide alcoholic beverages to a person 
who may lawful consume such beverages; see 
§67-3-73. See also Boutwell v. Sullivan, 469 
So.2d 526 (Miss. 1985). 
None 

Hisd §§67-1-83, 67-3-53(b) & 67-3-69(1) 
Not more than 6 mas 
Not more than $500 

l Note : Persons under 21 may consume light wine and beer in the presence of'a parent or legal. 
~uardian; see §67-3-54(1). 

These cases appear to have been abrogated by §67-3-73. 
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STATE - Mississippi 

Other State Laws Related To Alcohol Use: (continued)• Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking ~ge: 

•
 
Type of Criminal Action:
 

Term of Imprisonment: 

Fine ($ Range): 

.,:, .' 

Rev/Susp For A1c. bev. 4% or more a1c. by wgt 
§67-1-71; Rev For wine and beer not more than 
4% alc. by wgt. §67-3-29 
No period of license susp/rev is specified. 
However, for 1ic~nsees holding light wine & beer 
(alc. content of not more than 4% a1c. by wgt.) 
permit, their permit may be revoked for 2 yrs 
for willful neglect, or refusal to comply with 
the alc. bev. control ·laws; see §67-3-29(2). 
Also, any person, who has had gny a1c. bev. 
license revoked, may not apply for a license to 
sell light wine and beer (not more than 4% alc. 
by wgt.) for 2 yrs; see §67-3-19(b). 

(1) Selling alcoholic beverages (4% or more alc. 
by wgt.) to those under 21: ~ii-Hisd; 2nd 
and subsequent offs-Hisd (2) Selling to a 
person under 21 beer and wine not more than 4% 
alcohol by weight-Hisd §§67-1-81 & 67-3-53. 
(1) Selling alcoholic beverages (4% or more a1c. 
by wgt.) to those under 21: 1st off-None; 2nd 
and subsequent offs-No~ more than 1 yr (2) 
Selling to a person under 21 beer and wine not 
more than 4% alcohol by weight-Not more than 6 
mas §§67-1-81, 67-3-53 & 67-3-69 
(1) Selling alcoholic beverages (4% or more alc. 
by wgt.) to those under 21,: 1st off-$500-1.000; 
2nd and subsequent offs-$1.000-2,OOO (2) 
Selling to a person under 21 beer and wine not 
more than 4% alcohol by weight-Not more than 
$5001 §§67-1-81, 67-3-53 & ,67-3-69 

• 
l The following additional sanctions may also apply to licensees who sell beer and light wine 
(not more than 4% alcohol by weight) to persons under 21: 1st Off-A fine of not more than $500 
and l,ic" susp. for 3 ml;Jnths; 2nd Off-(w/n 12 mos)-A fine of not more than $1,000 andlic. 
susp. for 6 mos; and 3rd & Subsequent Off-(w/n 12 mos)-A fine of not more than $500 and a lic. 
susp. for 1 yr. See §67-3-69(3). 
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STATE - Mississippi 

Other State Laws Related To Alcohol Use: (continued) 

Administrative A~tions Against Owners	 of •Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): (li Selling alcoholic beverages (4% or more ale.

1 . 
by wgt.) to those under 21: 1st Off-Rev 
(§67-1-71); 2nd and subsequent Off-Automatic Rev 
(§67-1-81) (2) Selling to a person under 21 
beer and wine (not more than 4% alcohol by 
weight)-Rev/Susp l&2 

Length of Term License Withdrawal:	 (1) Selling alcoholic beverages (4%'or more ale. 
by wgt.) to those under 21: 1st off-Rev. length 
not specified (§67-1-71); 2nd and subsequent 
offs-Permanently rev. (§67-1-81) (2) Selling to 
a person under 21 beer and wine (not more than 
4% alcohol by weight)-Rev. leng~h not 
specified. However, persons who have had 2nX 
ale. beverage license revoked may not apply for 
a license to sell light wine and beer (not more 
than 4% ale. by wgt.) for 2 yrs; see 
§67-3-19(b).2 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages •
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): No 

Anti-Consumption Law (Yes/No):, No 

lA limited susp may be imposed in lieu of rev. 
2See Footnote No.1 on p. 3-251. •
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STATE: HISSOURI
 
General Com\nents: See Vernon's Annotated ~Ii SSl1uri St'atutes.
 

•
 Basis for a OWl Charge:
 

Standard OWl ,Offense:	 Dr-ivinq while intoxicated (while in an 
intoxi~ated or dr'ugged condition)1 §§577.001. 
sub. 2, & 577.010 

Illegal Per Se Law (BAC Level): 0.102 §577 .012 
Presumption (BAC Level): None 
T,ypes of Or'ugs/Orugsand Al cohol: Drugged Condition l See §577.010. 
Other: A BAC of 0.10 or more is prima facie evidence of 

intoxication. §577.0~7
 

for Commercial Motor Vehicle Operators, see p.
 
3-257.
 

Chemi cal Breath Tests for BAC Level: 

Preliminary Breat~ Test Law:	 No 
Implied Consent Law:
 

Arrest Required (Yes/No): Yes §577.020. sub.
 
Implied Consent Law Applies to
 

Drugs (Yes/No): Yes §577.020. sub. 
Refusal to Submit to Chemical Test 

Admitted into Evidence: Yes §577.041 (C,-iminal & Possibl~ Civ,il Cases) 
and State v. Berry, 803 S.W.2d ~7 (Mo,App. 1990) 

Other Information: None 

• Chemical Tests of Other Substances for BAC Level
 
Which Are Authorized Under the rmplied Consent Law:
 

Blood:	 Yes §577.020, sub. 1 

Ur'i ne: Yes §577.020, sub. 1
 

Other: Saliva §577.020. sub.
 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): No
 
Anti-Plea Bargaining Statute (Yes/No): No
 
Pre-Sentencing Investi~ation Law (PSI)
 

(Yes/No) :	 Yes A pre-sentence investigation may be made 
§217.760. 

Sanctions for Refusal to Submit to a
 
Chemi cal Test:
 

Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (FinelJail): HI"
 
Administrative Licensing Action
 

(Susp/Re v ) : HI"
 
Other: HI"
 

• 
lThe term "intoxicated condition" means "under the influence of alcohol. a controlled 
substance, or drug, or any combination thereoL" §577.001, sub. 2 
2Standard: Grams of alcohol per'lOO milliliters of blood. §577.012, sub. 2 
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STATE - Mi ssouri 

~~f1ct ions for Refusal to Submi t to a 
Qlemical Test: (continued) •

Refusal. to Take Impl i ed Consent 
Chemical Test:
 

Criminal Sanction (FinelJail): None
 
Administrative Licensing Action
 

(Susp/Rev):	 1st Refusal-Rev-l yr (90 dys mand.) (A 
rest~icted hardship license may be issued by the 
court after the 90 dy period,); 2nd or sub 
refusal (win 5 yrs)-Rev-l yr (Mandatory) 
§§302.309, sub. 3(5)(f) & (g) and 577.041 
These revocations are eff. 7/1/92. 

Other:	 None 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc. ) :	 ~1-Qfi-Intoxicated off, ~ff Cl B Misd-not 

more than 611Os; Per se off, 1st off Cl C 
Misd-not more than 15 dys; Intoxicated/illegal 
per se offs; "prior offender" (2nd off win 5 
yrs 1)-Cl A Mi sd-not more than 1 yr; "persi stent 
offender" (2nd or sub. off win 10 yrs,,2) - Cl 0 

Felony - Not more than 5 yrs §§577.010, 
577-.012,577.023,558.011,560.011 & 560.016 •

~andatory Minimum Term:	 "Prior" and "Persistent" Intoxicated/illegal per 
se offs-48 cons hrs §577.023, sub. 4 See 
Footnote No.3. 
These mandatory sanctions are eff. 7/1/92. 

Fine: 
Amount ($ Range):	 Intoxicated off, 1st off-Not more than $500; Per 

se off, 1st off-Not more than $300; 
Intoxi cated/i llegal per se off, 2nd off 1 (w/n 5 
yrs)-Not more than $1,000; "persistent 
offender,,2-Not more than $5,000 

Mandatory Min. Fine ($):	 None 

Other Penalties: 
Community Service:	 In lieu of imprisonment, persons convicted of 

"Prior" and "Persistent" Intoxicated or Illegal 
per ser offs must ~erform at least 10 dys of 
community service. §577.023, sub. 4 

l A "prior offender" is a person who has had two (2) alcohol related driving offense convictions 
win 5 years; see §577.023. 
2A "persistent offender" is a person who has had two (2) or more alcohol related offense 
convictions win 10 years; see §577.023. , 
3For a "prior" or a "persistent" offender, except for commun;·ty service, a court shall .neither 
suspend the imposition of sentence nor allow the payment of a fine in lieu of imprisonment; see 
§577.023, sub. 4. • 
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STATE - Hissouri 

Sanctions Following a Conviction for a OWl• (continued) 

Restitution 
(eg Victim's Fund) 

Other: 

Administrative Licensing Actions: 
Pre-OWl Conviction Licen~ing Action: 

Administrative Per Se Law: 

• 
Other:' 

Offense: 

Victim's compensation fund. Defendants pay $36 
to the Court; $35 is remitted to the State for 
the fund and $1 is retained by the Court for 
admin. expenses. §§595.010 and 595.045 The 
court may also order direct compensation by 
defendants to victims; see §§595.200 & 595.203. 
For a first off, the sentence may be suspended 
provided the defendant is placed on probation 
for a minimum of two (2) yrs; see §577.010(2) 

Yes-O.10 BAC l (Eff.7/1/92. BAC=O.13 until 
this date.) (Standard: Percent by weight of 
alcohol in the blood; see §§302.500(1) & 

302.505, sub. 1.) §§302.309, sub. 3(5)(i), and 
302.500 et seq. 1st Violation-Susp-30 dys2 
(mand.) with a restricted license for an 
additional 60 dys (provided there has been no 
pri or "al cohol rel ated enforcement contact,,3 
(w/n 5 yrs) §302.525, sub. 2(1); Subsequent 
Violation-Rev-l yr (mand.) (if there has been an 
"al cohol rel ated enforcement contact,,3 win 5 
yrs) (Restricted driving privileges may be 
granted pending the outcome of a trial de novo 
in the courts on an admin. per se action; see 
§302.535.) See Footnote No.2 on p. 3-258. 
Note: A restricted hardship license may be 
issued by the court only after the mandatory 
suspension or revocation periods have been 
served. §302.309, sub,' 3(5)(i). 
None 

lA OWl arrest ~~ a roadblock cannot be u~ed as the basis for an admin, per se action, unless 
there is independent evidence of probable cause to make a such an arrest; see §302.510(4). 
2Any period of admin. per se license suspension/revocation shall be credited against any period 
of time a person's license is suspended/revoked for a OWl offense conviction (§§577.010 & 
577.012 dffenses), The total license suspension/revocation period shall not exceed the longer 
of the two periods. §302.525, sub. 4 

•
3The term "alcohdl related enforcement contact" means either (1) an admin. per se action, (2) a 
refusal to submi t to a chemi cal test under the impl i ed consent 1aw, or (3) a coiwi ct i on for the 
offense of driving with an excessive alcohol concentration. 'The term may not include the 
offense of driving while intoxicated (5577.010 offenses). 5302.525, sub. 3 
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STATE - Missouri 

Sanctions Following a Conviction for a DWI Offense: 
(continued) •Post DWI Conviction Licensing Action: 

Type o~.Licensing Action 
(Susp/Rev) :	 Intoxicated off, 1st off-8 po'ints l ;' Per se off,
 

~off-6 points l &2; 2nd Intoxicated/illegal Per
 
se offs 3-Rev (12 points); 2nd off (w/n 5 yrs) of
 
violating the laws related to driving while
 
intoxicated-Rev (lie. Denial) (12 points); 3rd
 
and subsequent offs of violating the laws
 
related to driving while intoxicated4-Rev (lie.
 

Denial) (12 points). §§302.302, sub. 1 (7), (8)
 
& (9) and 302.060(9) & (10) For persons under
 
2,1 who are convicted of 9..!lY DWI offense-1st off
 
Susp; 2nd or sub. off-Rev §577.500 et seq.
 

Term of License Withdrawal 
(Days, Months, Years, etc.): Intoxicated off, ~lf-30 dys (plus 60 dys 

restricted driving privileges)5 (See §302.304, 
sub. 4); Per se off, 1st off-30 dys (plus 60 dys 
restricted driving privileges)2&5 (See 

:§302.304, sub. 4); 2nd Intoxicated/illegal per 
se offs3-1 yr; 2nd off (w/n 5 yrs) of violating 
the laws related to driving while intoxicated4-5 
yrs §302.060(10); 3rd and subsequent offs of 

, violating the laws related to driving while 
intoxicated4-Pennanent §302.060(9). For 
persons under 21 who are convicted of ~ DWI •offense-1st off-Susp 90 dys; 2nd or sub. off-Rev 
1 yr §§577.500, sub. 5, and 577.510. 

lPoint Systelll: .Under ,the point lltlem, 8 points.equals a suspension. Also, under the' point· 
system, 12 points equals rev for 1 yr. §§302.302, sub. 1 and 302.304, subs. 2, 3, 4 & 5 
Note: Under §302.304, subs. 3 & 4, different license suspension periods apply in the,case of 
DWI offenders as opposed to other offenders who have accumulated points under §302.302. 
2License susp action would occur QDly if the defendant had at least 2 more points on his/her 
record from some other driving offense. I.e., a first illegal per se off conviction ~ 

would not ~esult in a license susp action. See §§302.302, 302 and 302.304, sub. 4. However, 
if the defendant has accumulated suffi~ient points together' with an illegal per se conviction, 
their license is suspended.by the licensing agency for a mandatory 30 dy period which may be 

.,followed by restricted hardship driving privileges for 60 dys; see §302.3p4, sub. ~ . 
"Includes either a 1st Intoxicated Offense where the driver has had a previous conviction for 
an Ill~gal Per Se offense or a 1st Illegal Per Se offense where the drive~ has had a previous· 
conviction for an Intoxicated Offense. 
"'It is not clear whether this	 includes illegal per se offenses . 
.SUnder §302.304, sub. 4, the,licnsing agency may grant restriced driving privileges, for 60 dys 
following the 30 dy mand: period for the purpose of emplyment or for attending an~lcohol 

education/treatment program. However, under §309.302, sub~ 3(5)(a), a court may also grant" 
restricted hardship driving privileges for employment reasons after the 30 dy manda~ory period. •
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STATE - Missouri 

• ~ctions Following a Conviction for a DWI Offense: 
(continued) 

Mandatory Minimum Term of 

• 

Withdrawal: Intoxicated off, 1st off-30 dys (See Footnote 
No.5 on p. 3-256.); Per se off, ~ff-None 

(See Footnote Nos. 2 & 5 on p. 3-256.); 2nd 
Intoxicated/illegal per se offs (See Footnote 
No.3 on p. 3-256.)-1 yr; 2nd off (w/n 5 yrs) of 
violating the laws related to driving while 
intoxicated (See Footnote No.4 on p. 3-256.)-5 
yrs; 3rd and sub. off-l0 yrs/Pennanent (After 
10 yrs of the revocation period have passed, a 
court may order the licensing agency to issued 
an offender a license provided the offender is 
no longer a threat to the public safety. Such 
an order can QD1y be issued once. (See Footnote 
No.4 on p. 3-256.) 
§§302.060(9) & (10) and 302.304, sub. 6 
A person under 21, who is convicted of a DWI 
offense, has their driver's license suspended 
for 90 dys for a 1st off and revoked for 1 yr 
for a 2nd or sub. off. §§577.500 and 577.510 
Note: A restricted hardship license via court 
order is available under certain conditions . 
Such a license cannot be issued to a 2nd or 
subsequent DWI offender; see §302.309, sub. 
3(5)(c). See the Comment below. 
Special Note: No restricted hardship driving 
privileges of any type may be granted to a 
person who has been convicted of operating a 
motor vehicle while under the influence of 
either narcotic drugs or a controlled 
substance. §302.309, sub. 3(5)(d) 

Ca-ent: The Missouri Supreme Court has held that the State has no "standing" to appeal a 
trial court order granting hardship driving privileges to persons who' have been convicted"of a 
subsequent DWI offense win 5 yrs. The court made this holding despite the fact that the 
issuance of such hardship driving privileges was contrary" to statutory law. See Munson"v. 
Director of .Revenue, 783 S.W.2d 912 (Mo.banc 1990). 

OWl Offenses and C~rcial Motor Vehicles (CHV)/Commercial Driver's licenses (COL): A person 
is "disqualified" from operating a CMV for not less than 1 yr. (1 yr mand.) (not less than 3 
yrs (3 yrs mand.) if transporting hazardous materials) if, while driving a CMV, they (I).have a 
BAC/BrAC/UrAClevel of 0.04 or more, (2) are under the influence of alcohol or drugs or (3) 
refuse to submit to a chemical test For either alcohol or drug concent~ations. For either \1) 
a subsequent violation or (2) a combination of two or more violations of any of the above 
listed items, the "disqu"alification" is for life (10 yrs mand.). In addition. a'CMV operator 
who has any "measurable" amount of alcohol in their system must be placed "out-oF-service" for 

• 
24 hours. Finally, it is a Class B misd to drive A CMV with either BAC/BrAC/UrAC of 0.04 or 
more or while under the influence of either alcohol or a controlled substance. (Note: The' 
term "controlled substance" may not apply to'all drugs; see §302.780(1)(3).)'The sanctions for 
this offense are imprisonment for not more than 6 mas and/or a fine of not more than $500. See 
§§302.700(~), (6); (10), (13) & (14),302.745,302.750,302.755 and 302.780. 
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STATE - Missouri 

Sanctions Following a Conviction for a OWl Offense: 
(continued) • 

Other:
 
Rehabilitation:
 

Alcohol Education:	 Intoxi cated off .. 1st off-Yes1&2; Per se off-.l.tl. 
off_Yes 1&2 Required for persons under 21 years 
old who have committed an alcohol offense, see 
§577.525. ' 

Alcohol Treatment:	 Intoxicated off, 1st off_Yes3&4; Per ~e off, .ill 
off_Yes l &2 

Alcohol Education/
 
Treatment as an Altern~
 

ative to Criminal
 
Licensing Actions
 
(Oesc;ribe):
 

Vehicle Impoundment/Confi~cation:
 

Authorized by Specific
 
Statutory Authority: No
 

Terms Upon Which Vehicle
 
Will Be Released:
 

Other: None
 
Miscellaneous Sanctions
 

Not Included Elsewhere:	 OWl Enforcement Cost. A court may require a 
person convi~ted of a OWl offense to "reimburse" 
either the State or local governments for the 
,cost~ "associ ated" wi th the person I s OWl •
,arres t. §577 . 048 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense:	 Yes (Cl C felony) Involuntary Manslaughter where 

death is caused by operating a motor vehicle 
while in an intoxicated condition and with, 
criminal negligence. §565.024 

Sanctions: 
Criminal Sanction:
 

Imprisonment (Term): Not more than 7 yrs §558.011
 
Mandatory Minimum Term: None
 
Fine ($ Range): Not more than $5.000 §560.011
 
Mandatory Minimum Fine: None
 

Administrative Licensing Action:
 
Licensing Authorized and
 

Type of Action: Rev (License Denial) §3D2.060(10)
 
Length of Term of
 

Licensing Withdrawal: 5 yrs §302.060(lO)
 

1For a 1st intoxicated/per se off-Alternative to criminal sanctions; see §577.049. 
2Note : A person, who has had their license susp/rev for an admin. per se violation, cannot 
have their driving privileges restored until they have completed an alcohol/drug •
education/treatment program; see §302.540. 
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STATE - Missouri 

Other Criminal Actions Related to DWI: (continued) 

Mandatory Action--Minimum 
Length of License 
Withdrawal: 5 yrs §302.060(10) 

Other:	 Victim's compensation fund; see §§595.010 et seq. 

Driving While License Suspended or Revoked 
Where the Basis Was a DWI Offense: 

Sanction: 
Crimi nal : 

Imprisonment (Term): Not more than 1 yr (el A misd) §§302.302. 
302.321 and 558.011 

Mandatory Minimum Term 
of Imprisonment:	 48 cons hrs (In iieu of imprisonment, the 

defendant may perform at least 10 dys (involving 
at least 40 hrs) of community service.) §302.321 

• 

Fine ($ Range): Not more than $1,000 §560.016 
Mandatory Minimum Fine:: None 

Administrative Licensing Actions: 
Type of Licensing Action. 

(Susp/Rev) : Rev Under the point system-12 points §302.302, 
sub. 1(5) 

Length of Term of License 
Withdrawal Action: 1 yr §303.304, sub. 6 

Mandatory Term of License 
Withdrawal Action: None Note: Restricted hardship driving 

privileges may be granted. This privilege, 
however, may only be granted once in 5 yrs. 
§302.309, sub. 3(5) 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 

Grounds for Being Declared an
 
Habitual Offender:
 

Term of License Rev While
 
Under Habitual Off~nder Status:
 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status'
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment:
 
Fine ($ Range):
 

•
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
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STATE - Mi ssouri 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
BAC Chemical Test Is Given to the 

the Following Persons: 
Driver: 
Vehicle Passengers: 
Pedestrian: 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 

Minimum Age (Years) Possession: 
Minimum Age (Years) Consumption: 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 

"Dram Shop Law" Concept Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): 

Dram	 Shop Actions-Social Hosts: 

Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal' Action: 

Term	 of Imprisonment: 
Fine	 ($ Range): 

• 
Yes	 §§58.445, 58.447 and 58.449 

Yes 
Yes 
Yes 

21 - §§311.310, 311.325,312.400 & 312.407 
(Year Eff: 1945) 
21 - §§311.325 & 312.407 
None 

Yes §537.053 1 A cause of action for personal 
injuries or death may 2nlY be brought against a 
liquor by the drink licensee who has been 
convicted of the offense of selling alcoholic 
beverages by the drink either to a person under 
21 years old or to an obviously intoxicated
individual provided such sale was the proximate 
cause of the injury or death. See Childress v. •
Sams, 736 S.W.2d 48 (Mo.banc 1987). 

No (Prior case law abrogated via statute; see 
§537.053.) 
No Childress v. Sams, 736 S.W.2d 48 (Mo;banc 
1987) and Andres v. Alpha Kappa Lambda 
Fraternity, 730 S.W.2d 547 (Mo bane 1987) 
None 

Hisd §§311.310, 311.720, 311.880, 312.400, 
312.500 & 312.510 
Not more than 1 yr 
$50-1,000 

lSection 537.053 was held to be constitutional under both State and Federal constitutions; see •
Simpson v. Kilcher, 749 S.W.2d 386 (Mo.banc 1988). 
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STATE - Missouri 

• Other State Laws Related To Alcohol Use: (continued) 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 

Term of Imprisonment: 
Fine ($ Range): 

• 
Administrative Actions Against Owners of 

Establishments Jhat Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

Anti-Happy Hour Law/Regulations: 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

Yes Rev "§§311.720 & 312.510 
For licensees who sell ale. bev. over 3.2% ale. 
by wgt.-Length of rev. is not specified in the 
statute; for licensees who sell non,intoxicating 
beer (over 0.5% but not more than 3.2% ale. by 
wgt. )-1 yr rev. 

Hisd §§311.310, 311.880, 312.400, 312.500 & 

312.510 
Not more than 1 yr 
$50-1,000 

Yes Rev §§311 .720 & 312.510 
For licensees who sell ale. bev. over 3.2% ale. 
by wgt.-Length of rev. is not specified in the 
statute; for licensees who sell non-intoxicating 
b;er (over 0.5% but not more than 3.2% ale. by 
wgt. )-1 yr rev. 

No 

No 

Yes Applies only to drivers while they are 
operating a moving motor vehicle. §l of 
combined Senate Bills 125 g 3d l' enacted in 1991 

• 
1West 's No. 51 (Vernon's Missouri Legislative Service) 
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STATE : HONTANA
 
General Comments: See Montana Code Annotated.
 

•
 Basis for a OWl Charge:
 

Standard OWl Offense: Under the influence of alcohol §61-B-40l(1)(a)
 
Illegal Per Se Law (BAC/BrAC Level): 0.10 1 §§61-8-406 & 61-8-407 
Presumption (BAC Level):	 0.10§6l-8-401(4)(c)2 
Types of Drugs/Drugs and Alcohol:	 Under the influence of (1) Any Drug, (2) a 

Dangerous Drug or (3) Alcohol and Any Dangerous 
ot Other Drug §6l-8-401(b), (c) & (d). 

Other:	 For Commercial Motor Vehicle Operators, see p. 
3-265. 

Chemical Breath Tests for BAC/BrAc Level: 

Preliminary Breath Test Law:	 No 
Implied Consent Law:
 

Arrest Required (Yes/No): Yes §6l-8-402(1)
 
Implied Consent Law Applies to
 

Drugs (Yes/No): No 
Refusal to Submit to Chemical Test 

Admitted into Evidence: Yes (Criminal Cases) §6l-8-404(2)3 
Other Information: None 

Chemical Tests of Other Substances for BAC Level
 
Which Are Authorized Under the Implied Consent Law:
 

• Blood: Yes §61-8-402(1)
 
Urine: Yes §61-8-402(1)
 
Other: None
 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): No
 
Anti-Plea Bargaining Statute (Yes/No): No
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No):	 No (Note: A PSI is given if the crime carries 
a prison sentence of 1 yr or more. §46-18-l11) 

1This State's illegal per se law also makes it an offense to operate a motor vehicle with 
either (1) a breath alcohol concentration level of 0.10 or more or (2) a urine alcohol 
concentration of 0.10 or more (grams of alcohol per 75.3 milliliters of urine) . 
.2The law uses the term "inferred" instead of "presumed". This "inference" is rebuttable. 
Historical Note: The State legislature amended the law in 1991 to substitute the term 
"inferred" for that of "presumed". This change was made to "correct" what the Montana Supreme 
Court apparently felt was an unconstitutional provision. In State v. Leverett, 799 P.2d 119 
(Mont. 1990), the State supreme court held a jury instruction associated with the previous 
statutory language, created a "mandatory presumption" that unconstitutionally shifted the 

•
 
burden of proof of a driving while under the influence offense to the defendant .
 
3See State v. Jackson, 672 P.2d 255 (Mont. 1983), which upheld the constitutionality of this
 
provision on both Federal and State grounds.
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STATE - Montana 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test: •
Criminal Sanctions (Fine/Jail): N/A 
Ad~inistrative Li"censing Action
 

" (Susp/Rev): N/A
 
Other:" N/A
 

Refusal to Take Implied Consent 
Chemi cal Test:' "
 

Criminal SanCtion "(Fine/Jail): None
 
~dministr~ti~e Li~ensing Action
 

(Susp/Rev) :	 1st Refusal - Mandatory susp for 90 dys; 2nd or 
subsequent refusals (w/n 5 yrs); mandatory rev 
for 1 yr. No restri cted probationary 1i cense 
can be issued. The peace officer shall 
immediately seize the defendant's drivers 
license and it shall be forwarded to the driver 
licensing division. §61-8-402 
COmment: Sec. 61-8-402 clearly provides that no 
restricted probationary license can be issued 
following susp/rev for an implied consent law 
violation. However, 'it may be ~ossible to 

'''stay'' any licensing ac'tion if the person 
participates in a driver rehab/improvement 
program. See §61-2-302 and Footnote No.3 on p. 

'3-266.
 
Other: None
 • 

Sanctions Followfng a Convicti'on	 for a OWl Offense: 

Crimi nal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc.) :	 OWl Off l , 1st Off-24 cons hrs-60 dys; 2nd Off 

(win 5 yrs)-7 dys-6 mas; 3rd or sub. off (w/5 
yrs)-30 dys-l yr §§6l-8-401 & 61-8-714; Illegal 
Per Se Offs, 1st Off - Not more than 10 dys; 2nQ 
Off (w/n 5 yrs) - 48 cons hrs to 30 dys; 3rd and 
subsequent offs (win 5 yrs) - 48 cons hrs to 6 
MaS §61-8-722. Neg. Veh. Assult 2-Not more than 
1 yr §45-5-205. See the Special Note below. 

,Imprisonment term can be served in a "facility" 
other then a jail. §§61-8-714(7) & 61-8-722(7) 

Special Note: For persons' under 18, the following sanctions apply to both regular OWl and 
illegal per offenses. '(1) A fine may be imposed: this fine cannot exceed that which could be 
imposed on an adult. (2) Their license may be susp/rev; the period of susplrev probably cannot 
exceed 1 yr (§61-5-208(2)). And, (3) The vehicle owned by or used by the minor may be 
impound~d for 60 days. A person under 18 cannot be incarcerated for these offenses: See 
~61-8-723. .' 

OWl offenses except ,llegal per se. 
2Negligent Vehicle Assult-Oriving while under the influence of alcohol, a dangerous drug, any 
drug or any combination of these that results in a serious bodily injury accident, •
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STATE - Montana 

• Sanctions Following a Conviction for a 
(continued) 

Mandatory Minimum Term: 

Fine: 
Amount ($ Range): 

Mandatory Min. Fine 

Other Penalties: 
Community Service: 

• Restitution 
(eg Victim's Fund) 

Other: 

OWl Offense: 

OWl Offs I, 1st Off-24 cons hrs, (may only be 
suspended for the defendant's physical and 
mental well-being); 2nd Off (win 5 yrsi~3 d,S, 
48 hrs of which must be served cons (~ay not be 
suspended except for the defendant's physical or 
mental well-being); 3rd or subsequent offs (win 
5 yrs) - 10 d)'~, 48 hrs of which "lust be, served 
cons (may not be suspended lf the-3rd off 
occurred w/n,5 yrsof the firs( off), .§61-8-714 

OWl Off (except illegal per se), ltl. 
Q!i-$100-S500; 2nd Off-(w/n 5 yrs)-$300-$500; 
3rd and subsequent Off-(w/n 5 yrs)-$500-$1,000; 
Illegal Per Se Off, 1st Off-$100-$500; 2nd Off 
(win 5 yrs)- $300-$500; 3rd and subsequent Off
(win 5 yrs)-$500-$1,OOO Neg. Veh. Assult-Not 
more then $1,000 

($): None 

Yes §46-18-201(a)(ix) (Note: This section 
allows the court to impose community service but 
such service is not in lieu of the mandatory 
imprisonment sanctions noted above for a OWl 

off. ) 

Yes (I) Paid by the defendant to a victim. 
§46-18-201(a)(iv) (2) A victim can also ~eceive 
compensation from the State's Victims' 
Compensation Fund. §53-9-101 et seq. 
None 

lThese mandatory sanctions do not apply to illegal per offenses. 

DWI Offenses and Commercial MOtor Vehicles (CHV)/Coanercial Driver's Licenses (COL): A person 
is "suspended" from operating a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting hazardous 
materials) if, while driving a CMV, they either (1) have a SAC level of 0.04 or more, (2) ,are 
under the influence of alcohol or drugs or (3) refuse to submit to a chemical test for an 
alcohol concentration. For separate subsequent violations either (1) of operating a CMV with a, 
SAC level of 0.04 or more or (2) of refusing to submit to a chemical test, the "suspension" is 
for life except as may be allowed by Federal regulations. For a second conviction o,f operating

• a CMV while under the influence of alcohol or drugs, the CMV privilege is suspended for life 
except as allowed by Federal regulations. For a 3rd conviction of operating a CMV whi,le under 
the influence of alcohol or drugs, the CMV privilege is suspended for life (mand.). See 
§§61-1-134, 61-8-805, 61-8-806 and 61-8-111. 
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STATE - Montana 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: 
Other: 

Post OWl Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev): 

Term of License Withdrawal 
(Oays, Months, Years, etc.): 

Mandatory Minimum Term of 
Wi thdrawal : 

• 
None 

Under §§61-5-206 & 61-5-208, a person's license 
can be susp for not more than 1 yr if they are 
involved in an accident resulting in either a 
death, personal injury or serious property 
damage. Such action may be taken without a 
preliminary hearing. 

All OWl offs l &2, l~t Of£-Susp; £nd off (win 5 
yrs)-Rev; 3rd and subsequent off (win 5 
yrs)-Rev §§61-5-205(2) & 61-5-208 & 
61-8-722(4). For persons under 18, thei r 
licensees may be Susp/Rev Neg. Veh. Assault-Rev 

All OWl Offs l , 1st Off-6 mas; 2nd off (win 5 
yrs)-l yr; 3rd and subsequent off (win 5 yrs)-l 
yr Neg. Veh. Assault-l yr §§61-5-205 and 
61-5-208 For persons under 18 the period of 
susplrev probably cannot exceed 1 yr 
§6l-5-208(2) • 
All OWl Offs l , 1st Off-None (Under §61-11-101, a 
restricted probationary license may be issued in 
l;eu of a susp on the condition that the person 
attends an alcohol treatment program if 
available3); 2nd and subsequent off (win 5 
yrs)-See Special Note under Rehabilitation on p. 
3-267 and Footnote No.3 below. Neg. Veh. 
Assault-See also Footnote No.3 below. 

llncludes illegal per se offs.
 
2Under §6l-1l-203(2)(d), a person receives 10 points on their driving record for either a
 
regular OWl or an illegal per se off conviction.
 
3Under §61-2-302, a person, who has had their driving privileges susp. or rev .. may have such
 
action stayed (or may be issued a restricted probationary license), if they participate in a 
driver rehab. or improvement program. A person is eligible to participate in such a program if 
they meet one of the following two conditions. (1) They are subject to susplrev because of a 
violation of the traffic laws or (2) they have completed 3 mos of a 1 yr rev (or have completed 

yr of a 3 yr rev) and otherwise met the requirements for " reobtaining" a driver's license. •
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STATE - Montana 

• Sanctions Following a Conviction for a OWl Offense:
 
(continued)
 

Other:
 
Rehabilitation:
 

Alcohol Education:	 Yes OWl offs (except for "illegal per se 
offs,") Ei ther an al cohol education or al cohol 
treatment program is required. 61-8-714(4); 
Illegal Per Se offs - For any illegal Per Se off 
there is a mandatory requirement for the 
defendant to participate in either an alcohol 
education or treatment program. See 
§61-8-722(5) . 
Special Note: Under §61-5-208(2), for 2nd and 
sub. offs (w/n 5 yrs), a person's license is rev 
for 1 yr or until they complete an alcohol 
education/treatment program whichever is longer. 

Alcoho\ T~eatment:	 Yes See Alcohol Education above. 
Alcohol Education/ 

Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): 1st OWl Off-Yes (See §6l-ll-10l.) 

• 
Vehicle Impoundme~t/C~nfiscation: 

Au~horized by Specific 
Statutory Authority:	 Yes-li~ited For persons under 18, The vehicle 

owned by or used by the them may be impoun~ed 

for 60 days. §61-8-723 
Terms Upon Which Vehic~e 

Will Be Released: 
Other: 

Miicellaneous Sanctions 
Not Included'Elsewhere: None 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle:
 
State Has Such Law/Type of Off: No
 

Sanct ions:
 
Criminal Sanction:
 

Imprisonment (Term):
 
Mandatory Minimum Term:
 
Fine ($ Range):
 
Mandatory Minimum Fine:
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STATE - Montana 

Other Criminal Actions Related to OWl: (~ontinued) 

Administrative Licensing Action:
 
Licensing Authorized and
 • 

Type of Action:
 
Length of Term of
 

Licensing Withdrawal:
 
Mandatory Action--Minimum
 

Length of License
 
Wi thd rawa I :
 

"Other:	 See Footnote No. I. 

Driving While License Suspended or Revoked
 
Where the Basis Was a OWl Offense:
 

Sanction:
 
Crimi nal :
 

Imprisonment (Term): Hisd-2 dys to 6 mas §61-5-212
 
Mandatory Minimum Term
 

of Imprisonment: None 
Fine ($ Range): Not more than $500 §61-5-212 
Mandatory Minimum Fine: None 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev) : Susp or rev §61-5-212 
Length of Term of License 

Withdrawal Action: The period of such susp or rev is extended for 
an additional like period. §61-5-212 

Mandatory Term of License 
Withdrawal Action: (Note: There appears to be no mandatory •

licensing action. A restricted license may be 
issued. See §61-2-302(9).) 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): Yes §61-11-201 et seq.
 
Grounds for Being Declared an
 

Habitual Offender: Accumulation of 30 points in a 3 yr period 
(Note: A OWl offense = 10 points) §61-11-203(2) 

Term of License Rev While 
Under Habitual Offender Status:	 Rev-3 yrs If a driver participates in a driver 

rehabilitation and improvement program, a 
restricted probationary license may be issued 
after I yr of the revocation period has passed. 
§§61-2-302(2),(a)(ii) & (9),61-11-211 and 
61-11-212 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status Hisd §§61-11-201 & 61-11-213
 

lSpecial Note: Even though this State does not have a vehicle homicid~ statute, it 
nevertheless, provides for a 1 yr license rev following a conviction for manslaughter resulting 
from the operation of a motor vehicle. §61-5-205(1) There is a mandatory revocation period of 
3 mos.. A probationary restricted license may be issued after this 3 months foithe remaining 
portion of the revoication period if a person complies with the terms of a driver improvement •program. See §61-2-302(9). 
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STATE - Montana 

• Otlter Crimi nal Actions Rel ated -to DWI: (continued) 

Sanctions Following a Conviction of 
Driving W~ile on Habitual Offender 
Status: 

Imprisonment (Term): Not more than 1 yr 

Mandatory Minimum Term of 
Imprisonment: None 

Fine ($ Range): Not more tha~ $1,000 

Mandatory Minimum Fine ($): None 
Licensing Actions (Specify): Yes License revocation is extended for an 

additional period of 1 yr. §6l-11-213 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on
 
PersonsKi 11 ed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): No 
BAC Chemical Test Is Given to the 

the Following Persons:
 
Driver:
 
Vehicle Passengers:
 
Pedestrian:
 

Laws Establishing the Minimum Ages 
Concerni ng, Al cohol i c, Beverages: 

Minimum Age (Years) Sale/Purchase: 21 1 (Year Eff: 1987) §§16-3-301(3)(a) & (4) & 
l6-6-305(b) 

Minimum Age (Years) Possession: 21 §45-5-624 (There .is an employment exemption.) 
Minimum Age (Years) Consumption: _None 

Dram Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No):	 Yes §27_l_7102&3 (Note: The case law 

indicated below may have been abrogated by this 
statute.) 

"Dram Shop Law" Concept Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): Yes Hehring v. La Counte, 712 P.2d 1329 (Mont. 

1986) and Bissett v. DMI, Inc., 717 P.2d 545 
(Mont. 1986) Note: These cas,es may have been 
indirectly abrogated b~ §27-l-il0. 2 

Dram Shop Actions-Social Hosts: Yes-Limited §27-1-710 
Other: None 

lIt is not a crime for a minor to simply purchase alcoholic beverages. However, it is a crime 
for a minor to "misrepresent" their age in order to obtain alcoholic beverages; see 

• 
~ 16-3-30 1(4) . 
Under §16-6-305(1)(b) & (c), a person	 over 21 can be held liable for the tortuous actions ofa 

minor if such person sold/gave alcoholic beverages to the minor in an "intoxicating quantity." 
An "intoxicating quantity" is an amount of alcohol that. could produce either (1) a BAC level of 
0.05 or more or (2) substantial/visible mental/physical impairment. 
3See Jevning v. Skyline Bar, 726 P.2d 326 (Mont. 1986). 
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STATE - Montana 

Other State Laws, Related To Alcohol Use: (continued) •Criminal Action Against Ow~er o~ Employees
 
of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

Type of Criminal Action:	 Hisd §§16-3-301(3)(b), 16-6-304, 16-6-314 & 

46-18-212(3)(b) 
Term of Imprisonment: Not more than 6 -os 
Fine ($ Range): Not more than $500 (Note: A civil fine may be 

assessed by the licensing agency and such fine 
is not to exceed $1,500; see §16-4-406.) 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes Susp or rev §16-4-406 

Length of Term of License Withdrawal: Not be more than 3 mos, 'the period of rev is not 
specified'in the statute 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Typ~
 

of Alcoholic Beverage to Those Persons
 
Onder the Minimum Legal Drinking Age:
 

Type of Criminal Action:	 Hisd 16-3-301(3)(a), 16-6-305, 16-6-314, and 
46-18-212 

Term of Imprisonment: Not more than 6 mos 
Fine ($ Range): Not more than $500 (Note: A civil fine may be •

assessed by the licensing agency and such fine 
i,s not to exceed $1,500; see §f6-4-406.) 

Administrative Actions Against Owners of
 
Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

License to Serve Alcoholic Beverages
 
Withdrawn (Yes/No): Yes Susp or rev §16-4-406
 

Length of Term License Withdrawal:	 The period of susp may not be more than 3 mos; 
The period of rev. is not be specified in the 
statute. 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): Yes' §16-3-106(2)
 
Anti-Consumption Law (Yes/No): Yes - Driver and passengers §16-3-106(2)
 

lThe law states that "no common carrier or any other person shall open, break, or 'allow to be 
opened or broken any package or vessel containing liquor or d'rink or allow to be drunk or used •
any 1i quor there from wh i 1e bei ng carri ed or conveyed." 
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STATE: NEBRASKA 

• 
General Comments: 

Basis for a OWl Charge: 

Standard OWl Offense: 

Illegal Per Se Law (BAC/BrAC Level):
 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 
Other:
 

Chemical Breath Tests "for BAC/BrAC Level: 

Preliminary Breath Test Law: 
Implied Consent Law: 

Arrest Required (Yes/No): 
Implied Consent Law Applie~ to 

Drugs (Yes/No):. 
Refusal to Submi t to Chemi cal Test 

Admitted into Evidence: 

Other Information: 

• 

See Revised Statutes of Nebraska. 

Under the influence of alcoholic liquor 
§39-669.07(1)(a) 
0.10 1 §39-669.07(1)(b), (c) & (d) 
None 

Under the influence of Any Drug §39-669.07(1)(a) 
For Commercial Motor Vehicle Oper~tors, see p. 
3-273. 

Yes §39-669.08(3) 

Yes §39-669.08(2) 

Yes §39-669.08(1) 

Yes §39-669.08(9) (Criminal Cases) See also 
State v. Romell, 204 N.W.2d 573 (1973). 
Note: A surviving driver (or pedestrian under 
16 years old), who is involved inan accident 
where there has been a fatality, shall be 
required to submit to a BAC chemical teit. The 
resul ts of such test, ,however, can onlybe used 
for statistical purposes. §§39-6, 104.08 & 
39-6,104.09 

Chemical Tests ~f Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood:
 
Urine:
 
Other:
 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): 
Anti-Plea Bargaining Statute (Yes/No): 
Pre-Sentencing Investigation Law (PSI) 

(Yes/No): 

Yes 
Yes 
None 

Yes 3 §29-2261(2) & (3) 

lThis State's illegal per se law also makes it an offense to operate a motor vehicle with 

•
 
ei ther (1) a breath al cohol concentrati on 1evel of 0.10 or more or (2) a uri ne al cohol
 
concentration of 0.10 or more (Standard: Grams of alcohol per 100 milliliters of urine.).
 
2Note : Under §29-3604, pretrial diversion of OWl cases is prohibited.
 
3"A court may order a presentence investigation in any case." §29-2261(2)
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STATE - Nebraska 

Sanctions for Refusal to Submit to a 
Chemical Test: •

Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail): Class V misd . $100 fine, no imprisonment
 

§§28-106 & 39-669.08(3)
 
Administrati~e Licensing Action
 

(Susp/Rev): None
 
Other: None
 

Refusal to Take Implied Consent
 
Chemical Test:
 

Criminal Sanction (Fine/Jail):	 Cl Wmisd 1st off-30 dys & $500 (Maximum); 2nd 
off (win 10 yrs)-30 dys (48 hrs mand. minimum l ); 
3rd and subsequent (win 10 yrs)-3 mos-6 mas 
(maximum) (7 dys mand. minimum l ) §§28-106 & 
39-669.08 Note: The court must impose the 
minimum sanction even if it suspends sentence or 
places a person on probation. 

Administrative Licensing Action 
(Susp/Rev):	 1st off-Rev 6 80S (60 dy minimum); 2nd off-Rev 

yr (6 mos minimum); 3rd off-Rev 15 yrs (1 yr 
minimum) §§28-106 and 39-669.08 Revocations 
cannot run concurrently with jail sanctions. 
Note: The Court must impose the minimum license 
revocation periods even if it suspends sentence 
or places a person on probation. 2 •

Other:	 None 

Sanctions Following a ConvictiQn fQr a OWl Offense: 

Criminal Sanctions:
 
ImprisQnment:
 

Term (Day, Month, ·Years,
 
Etc.):	 Cl Wmisd 1st off-30 dys; 2nd off (win 10 

yrs)-30 dys; 3rd and subsequent Qffs (win 10 
yrs)-3 to 6 80S §28-106; §39-669.07 OWl 
wlserious bodily injury-Cl. II Misd-Not more 
than 6 mas; see §39-669.39. 

Mandatory Minimum Term:	 For Cl Wmisds 1st off- None; ZDd off (win 10 
yrs)-48 hrs 1; 3rd and subsequent offs (win 10 
yrs)-7 dys1 The court must impose these minimum 
criminal sanctions even if it suspends sentence 
or places a person on probation; 

1The minimum period of imprisonment, it appears, must be served consecutively; see State v.
 
Texel, 433 N.W.2d 541 (Neb. 1989).
 
2These revQcations are based upon a conviction under §39-669.08. However, under §39-669.16,
 
the licensing agency can independently impose a 1 yr license rev fQr any chemical test refusal;
 
this rev shall be dismissed if the persQn pleads guilty Qr nQ cQntest to a OWl Qffense.
 • 
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STATE - Nebraska 

• Sanctions Following a Conviction for a DWI Offense:
 
(continued)
 

Fine: 
Amount ($ Range):	 1st off- $500; 2nd off (win Hi yrs)-$500; 3rd 

and subsequent offs (win 10 yrs)- $500; DWI 
wlserious bodily injury-Cl. II Misd.-Not more 
than $1,000; see §39-669.39. 

Mandatory Min. Fine ($):	 None 

Other Penalties: 
Community Service: None 
.Restitution ,	 .. 

(eg Victim's Fund)	 Yes (1) A defendant may be ordered to pay 
restitution to a victim (§29-2280); (2) Victims' 
compensation fund (§Bl-1BOl et seq.) 

Other:	 Persons must attend and successfully complete a 
driver's education program of at least 8 hrs 
durat ion. §39-669. 27 

Administrative Licensing Actions:
 
Pre-DWI Conviction Licensing Action:
 

Administrative Per Se Law: .None
 
.Other: None
 

•
 Post DWI.Conviction Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev): Rev l &2 §39-669.07 (See also §60-424.)
 
Term of License Withdrawal 

(Days, Months, Years, etc.): 1st off-6 80S; 2nd off (win 10 yrs)-l yr; 3rd & 
sub. off (win 10 yrs)-15 yrs §39-669.07 

Mandatory Minimum Term of 
Withdrawal:	 1st off-60 dys; 2nd off (win 10 yrs)-6 80S; ~ 

& sub. off (win 10 yrs)-l yr §39-669,07 and 
State v. Matthews, 465N.W.2d 763 (Neb. 1991) 
(The court must impose these minimum license 
revocation periods even if it suspends sentence 
or places a person on probation.) 

lThere is also license revocation under the point system: 1st DWI off-6 points; 2nd DWI off-6 
points; 3rd_DWI off~12 points. An accumulation of 12 or more points win a 2 yr period from all 
traffic offenses requires revocation for at'least 6 mos (or longer as the cour~ may direct such 
as in.DWI offenses). See §§39-669.26 & 39-669.27. 
2Revoc;tions cannot run concurrently with jail sanctions. 
OWl Offenses and Commercial Kotor Vehicles (CHV)/Commercial Driver's Licenses (COL): A person 
is "disqualified" from operating a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting 
hazardous materials) if, while driving a CMV, they (1) have a BAC/BrAC/UrAC (UrAC = grams of 
alcohol per 100 mi'lliliters of urine) level of 0.04 or more, (2) are under the influence of 
alcohol or a controlled substance or (3) refuse to submit to a chemical test for alcohol 

• 
concentration. For ~ither (1) a subsequent violation or (2) a combination of two or more 
violations of any of the above	 listed items, the "disqualification" is for life (mand.). In 
addition, a CMV operator .who has any "detectable" amount. of alcohol in. their system must be 
plac~d "out~of-service" for	 24 hours. See §§60-645, 60-467, 60-4,138, 60-4,163, 60-4,164 and 
60-4,168. 
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STATE - Nebraska 

SanctiQD~llQwing a CQnvictiQn fQr a OWl Offense:
 
(cQntinued)
 

Other: •
Rehabi li tat i Qn: 

A1cQhQ1 Education:	 Yes Convicted persons may be required to attend 
an alcoholism or drug treatment program as a 
term Qf probation. §39-669.07(7) 

A1~ohol' Treatment: Yes See above.
 
A1coho 1 Educat ion/
 

.Treatment as an Altern

ative to Criminal
 
Licensing ActiQns
 
(Oe~cribe) :
 

Vehicle ImpQundment/Confiscation:
 
Authorized by' Specific
 

Statutory Authority: No
 
Terms Upon Which Vehicle
 

Will Be Released:
 
Other: None
 

Hiscel1aneous Sanctions
 
Not Included Elsewhere: None
 

~th~r Criminal Actions Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense~,	 Yes 1 (1) Veh. Code .§"39-669.20 and (2) Crim. 

CQde §§28-105, 28-106, & 28-306 which provide 
respectively for a Cl I Hisd (unintentional •
death caused while operating a motor veh in 
violation of law except as noted) and a C1 IV 
Felony (if hQmicide was the result of OWl, 
re~k1ess driving or wil1tul reckless driving) 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term)': . (1) Veh. Code Qff-6 IIOS; (2) Crim. Code offs-C1 
I Misd-1 yr and Cl IV Felony-5 yrs 

Mandatory Minimum Term: None 
Fine ($ Range): (1) Veh. Code off-$500; (2) Crim. Code offs-Cl 

Hisd-$l.OOO and Cl IV Felony-$lO.OOO 
Mandatory Minimum Fine: None 

1Special Note: There are two veh' homi ci de 1aws; one in the rul es of road sec. of the Veh. Code 
and the other in the Criminal CQde. •3 - 274 
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STATE - Nebraska 

•
 
Other Criminal Actions Related to OWL: (continued)
 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action:	 (1) Veh. Code off-Rev; (2) Crim. Code offs-Cl I 
Misd-Rev and Cl IV Felony-Rev; (A person must 
also attend and successfully complete a driver's 
education course of at least 8 hrs durati~n; see 
§39-669. 27 .) . §§39-669. 26, 39-669.27 & 60-424 

Length of Term of 
Licensing Withdrawal:	 6 mos from the date of revocation or after the 

date of release from confinement whichever is 
later. l 

Mandatory Action--Minimum 
Length of License 
Wi thdrawal : (An employment driving permit may be issued; see 

§§39-669.27 & 39-669.34.) 
Other: None' 

• 

Driving While License Suspended or Revoked 
Where the Basis Was a OWL Offense: 

Sanction: 
Crimi nal : 

Imprisonment (Term): 1st & sub. of~s-Cl III Misd-Not more than 3 mos 

See Footnote Nos. 2 & 3. §§28-106 & 60-4,108 
Mandatory Minimum Term 

of Impr:isonment: None. 

Fine ($ Range): 1st & sub. offs-Cl III Misd-Not more than $500 
§28-106 See Footnote Nos. 2 & 3. 

Mandatory Minimum Fine: None 
Administrative Licensing Actions;. 

Type of Licensing Action 
(Susp/Rev) :	 1st off-Driver ordered not to operate a vehicle 

for 1 yr; sub off-Driver ordered not to operate 
a vehicle for 2 yrs §60-4,108 
Special Note: Under §60-4,110, a motor veh, 
operated by 2nY person whose license has either 
been revoked or suspended,-may be impounded for 
a period of time ~at exceeding 30 dys. 

lThis revocation period is via the point system. A vehicle homicide offense results in an 
assessment of 12 points. An accumulation of 12 or more points win a 2 yr period results in a 6 
mo. revocation. §§39-669.26 & 39-669.27 
2It is Class IV felony for a person to operate a motor vehicle while their license is 
suspendedlrevoked if the basis for the suspension/revocation was two or more OWL/implied 
consent offense convictions. Sanctions: Jail-Not more than 5 yrs: fine-not mor'e than 
$10,000. §§28-l05, 39-669.07(5) & 39-669.08(7) 
3Sanctions for driving while revoked under the point system. Criminal sanctions-Class III 
Misd: Jail-not more than 3 mas; fine-not more than $500. Admin. Actions: (1) The license 

• 
revocation as given under the point system must remain in effect for 1 yr. (2) However, if the 
license revocation as given under the point system was a person's second revocation under such 
system win a 5 year period, suc~ revocation must remain in effect for 3 years. See §§28-106 & 
39-669.30. 
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STATE - Nebraska 

Other Criminal Actions Related to DWI: (continued) 

Length of Term of License 
Withdrawal Action: 1st off-1 yr; sub. off-2 yrs §60-430.0l •

Mandatory Term of License 
Withdrawal Action: 1st off-1 yr; sub. off-2 yrs §60-430.0l 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 

Grounds for Being Declared an
 
Habitual Offender:
 

Term of License Rev While
 
Under Habitual Offender Status:
 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment:
 
Fine ($ Range):
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
 

Other State Laws Related To Alcohol Use: •
Laws Requiring BAC Chemical Tests on
 

Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): Yes §39-6.104.07
 
BAC Chemical Test Is Given to the
 

the Following Persons: 
Driver: Yes If dead within 4 hrs of the accident. 
Vehicle Passengers: No 

Pedestrian: Yes If at least 16 yrs old and died within 4 
hrs of the accident. 

Laws Establishing the Minimum Ages
 
Concerning Alcoholic Beverages:
 

Minimum Age (Years) Sale/Purchase: 21 (Year Eff: 1985) §§53-103(23), 53-180 &
 
53-180.01
 

Minimum Age (Years) Possession:	 21 (Exemptions for possession in minor's 
"permanent place of residence" and for certain 
employment purposes by those 19 yrs old or 
older) §§53-l02, 53-103(2), 53-103(23), & 

53-180.02 
Minimum Age (Years) Consumption:	 None 
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STATE - Nebraska 

Other State Laws Related To Alcohol Use: (continued)

• Dram Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 
"Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of R~cord in the State (Case 
Citation): 

Dram Shop Actions-Social Hosts: 
Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: 
Term of Imprisonment: 
Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

•
 
License to Serve Alcoholic Beverages
 

Withdrawn (Yes/No):
 
Length of Term of License Withdrawal:
 

C~iminalActions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 
Term of Imprisonment: 
Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

No 

No (Note: For a case denyi ng 1i abi 1i ty, see
 
Holmes v. Circo, 244 N.W.2d 65 (1976).)
 
No (No Cases)
 
None
 

C1 I Hisd §§53-180, 53-180.05 and 28-106
 
Not more than 1 yr
 
Not more than $1,000
 

Yes-Susp/Rev 1 §§53-128 and 53-1,104
 
Not specified in the statute .
 

C1 I Hisd §§53-l80, 53-180.05 and 28-106
 
Not more than 1 yr
 
Not more than $1,000
 

Yes-Susp/Rev l §§53-l28 and 53-1,104
 
Not specified in the statute.
 

•
 lIn lieu of a suspension, the licensee may pay a "cash penalty" for each day of the
 
suspension. For a 1st offense, the "cash penalty" is $50 per day and for a 2nd or subsequent 
offense (w/n 4 yrs), the "cash penalty" is $100 per day. §53-140.0l 
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STATE - Nebraska 

Other State Laws Related To Alcohol Use: (continued) 

Anti-Happy Hour Laws/Regulations:	 Yes (regulation)
 
(Not~: This regulation does not regulate the
 •
price of "single" drinks. It does, however, 
prohibit the selljng of an unlimited q~antity of 
dri nks at one pri ce ,or two or more dri nks at the 
same price,) 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): No 
Anti-Consumption Law (Yes/No): Yes - Driver and passengers §53~186 (The 

consumption of alcoholic liquors inside vehs on 
public roadways is unlawful "unless authorized" 
by the State or local government having 

,jurisdiction over the particular public roadway 
where the consumption is to take place.) 

• 
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STATE: NEVADA
 

General Comments: See Nevada Revised Statutes.
 

•
 Basis for a OWl Charge:
 

Standard OWl Offense:
 

Ill~gal P~r 'Se Law (BAC/BrAC Level): 
Presumpt~on (BAC/BrAC'Level): 
Types of6~ugs/Drugs and Alcohol: 

Other: 

Chemic~l Br~ath Tests for BAC/BrAC Level: 

Prelimlnary Breath Test Law: 
Implied Consent Law: 

Arre~t Required (Yes/No): 
Implied Consent Law A~plies to 

Drugs (Yes/No): 
Refusal to Submit to Chemical Test 

Admitted into Evidence: 
Other Information: 

• 

Under the influenc~ ~f i~toxi~ating liquoi 
§484.379( 1Ha) 
0.101 §§484.0135 & 484.379(1)(b) 
0.10 §484.381(2)(c) & (4)(c) 

'Under	 the influence of (1) A Controlled 
Substance, (2) a Combination of Intoxicating 
Liquor and a Controlled Substance or(3) Any 
Chemi ca1, Po is ion, Organi c Sol ven't and :Any 
Compound or a Combination of T~e~e. See 
§484.379(2). ' 
For Commercial Motor Vehicle Operators, see 
below. 

'Yes §484. 382 

No2 §484. 383( 1) 

Yes §484.383(1) 

Yes (Criminal Cases) §484.389 
Note: A BAC chemical test may be given without 
consent if (1) there was a death or substantial 
bodily harm to another person or (2) the driver 
to be tested was convicted of a previous OWl 
offense win 7 yrs; see §484.383(8). 

lThis State's illegal per se law also makes it an offense to operate a motor vehicle with a 
breath alcohol concentration level of 0.10 or more. §484.0135 
20nly "reasonable grounds" are needed not an arrest. 

OWl Offenses and Commercial Kotor Vehicles (CHV)/Conuercial Driver's licenses (COL): The 
State's Public Service Commission and Department of Motor Vehicles and Public Safety have 
promulgate regulations that adopt by reference 49 CFR Parts 383 and 392. Under 49 CFR §383.51, 
that a person is "disqualified" from operating a CMV for 1 yr. (mand.) (3 yrs (mand.) if 
transporting hazardous materials) if, while driving a CMV, they (1) have a BAC/BrAC level of 
0.04 or more, (2) are under the influence of alcohol or a controlled substance or (3) refuse to 
submit to a chemical test for an alcohol concentration. For either (1) a subsequent violation 
or (2) a combination of two or more violations of any of the above listed items. the 
"disqualification" is for life (mand.). Under Ilq CFR §392.5. a CMV operator who has any 
"detectable" amount of alcohol in their system must be placed "out-of-service" for 24 hours. 
In addition, it is misdemeanor to violate a regulation. The sanctions for this ofFense are a 
jail term of not more than 6 mos and/or a fine of at least $100 (mand.) but not more than 

• 
$1,000. Note: A person, who violates a regulation, may also be liable for a civil penalty 
which is not to exceed $lO,OOr. See §§483.908, 706.173, 706.756 & 706.771, NAC §706.247 and 49' 
USC Appx §2901 et seq. 
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STATE - Nevada 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood: Yes §484.383(1) •
Urine: 
Other: 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): 
Anti-Plea Bargaining Statute (Yes/No): 

Pre-Sentencing Investigation Law (PSI) 
(Yes/No) : 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test: 
Criminal Sanctions (Fine/Jail): 
Administrative Licensing Action 

(Susp/Rev) :
 
Other:
 

Refusal to Take Impl i ed Consent 
Chemical Test: 

Criminal Sanction (Fine/Jail): 
Administrative Licensing Action 

(Susp/Rev) : 

Other: 

Yes §484.383(1) 1 
Or other unspecified bodily substances 
§484.383(1) 

No 
Yes (Note: A OWl charge cannot be exchanged for 
a lesser charge unless there is no evidence to 
support such a OWl charge. §484.3792(3)) 

Yes For a 3rd OWl and felony offs §§176.135, 
484.3792(1)(c) & 484. (§16 of Ch. 297 of the 
Laws of 1991) 
Special Note: For 1st offenders, a teacher of 
an (ale.) education course must evaluate the OWl 
offender to determine if such offender is an 
abuser of al cohol or drugs. The fi ndi ng of thi s 
evaluation must be reported to the court. 
§484.3792(1)(a)(3) 

None • 
Rev-90 dys §484.384(3) 
None 

None 

1st Refusal - Rev 1 yr mandatory; 2nd or 
subsequent Refusals (w/n 7 yrs) - Rev 3 yrs 
mandatory §§484.384(1) & (2) and 484.385. 
None 

lA urine test can only be requested under two conditions. (1) A driver has been arrested for 
'an alcohol driving offense and it is determined that they have hemophilia or a heart condition 
which would exempt them from a blood test or (2) a driver has been arrested for a drug driving 
offense. §484.383(4), (6) & (7) •3 - 280 
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• 5anctions Following a Conviction for a 

Criminal Sanctions: 
Imprisonment: 

Term (Day, Month, Years, 
Etc.) : 

Mandatory Minimum Term: 

r·'i ne: 
Amount ($ Range): 

• Mandatory Min. Fine 

Other Penalties: 
Community Service: 

Restitution 
(eg Victim's Fund) 

Other: 

OWl Offense: 

1st & 2nd OWl offs are misds; 3rd OWl & sub. 
offs are felonies (§193.l20) Special Note:. If 
there is substantial bodily harm related to a 
DWl offense, the sanctions imposed are the same 
as for OWl vehicle homicide (§484.3795); see p. 
3-283. 

!st off-2 dys-6 mas; 2nd off (win 7 yrs) - 10 
dys-6 mas; 3rd and subsequent off (win 7 
yrs)-l-6 ,rs (State prision); §§484.379 and 
484.3792. 
1st off- 2 dys (1 dy if rehabilitation is taken; 
see §484.3794); 2nd off (win 7 yrs) - 10-dysZ (5 
dys if rehabilitation is taken l ); 3rd and 
subsequent off (win 7 yrs)-l yr (with at least 
48 con. hrs; see §484.3792(4)) 

1st off-$200-$l,OOO; 2nd off (win 7 
yrs)-$500-$l,OOO; 3rd and subsequent off (win 7 
yrsl-$2,OOO-$5,OOO Special Note: 1st off and 
2nd off (win 7 yrs)-lf rehabilitation is taken, 
the fine can be no more than the minimum fine' 
indicated. 

($): None 

1st off-48 hrs (alternative to imprisonment) or, 
if rehabilitation is taken, 24 hrs 

Yes (1) As a condition for a suspended 
sentence, the court may order a defendant to pay 
compensation to a victim (§§4.373 & 5.055) and 
(2) via a victims' compensation fund (§217.010 
et seq.). 
Residential Confinement. The court may ~rder 

that the defendant be confined to hislher home 
for a conviction of a misd. off. This sentence 
may be supervised by means of electronic 
devices. See §§4.430, 4.440, 5.053 & 5.054. 
Ignition Interlock. The court may require a 
defendant to install an "ignition interlock" 
device on their vehicle. The court can require 
a defendant to install this device either as a 
condition to suspend a sentence or to reinstate 
a license. A defendant, however, still has to 
serve any minimum mandatory imprisonment 

• 
sentence. See §484.3941 et seq. Note: The law 
is not specific on whether ·the installation of 
this device has any impact pn mandatory 
licensing actions. 
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STATE - Nevada 

Sanctions Following a Conviction for a OWl Offense: 
(continued) •A Civil Fine of $35 must be imposed. This fine 

is paid into a victims' compensadon fund. See 
§484.3797. 
Chemical Test Fee. In addition to any fine, a 
defendant must pay a fee of $60 for any chemical 
analysis that was performed to determine alcohol 
concentration or the presence of a controlled 
substance in the blood, 'breath or urine. 
§484._ (Ch. 140 of the Laws of 1991) 

Administrative Licensing Actions:
 
Pre-OWl Conviction Licensing Action:
 

Administrative Per Se Law:	 Yes-0.10 BAC/BrAC Level-Rev 90 dys (mand. 
However, seethe Special' Note'below.) 
§§484.0135, 484.383, 484~384& 484.385. 
Special Note: If a license rev for a OWl off 
convictio~ follows one for an admin. per se 
action, the admin. per se rev is cancelled. The 
driver shall be given credit towards any OWl off 
conviction rev period for anytime helshe was 
not eligible for a license under the admin. per 
se rev. Also, following the cancellation of the 
administrative per se rev, fhe legal pro~isions; 

concerning min. mandatory terms of license 
withdrawal and issuance ofrestriited licens~s •after a OWl off conviction,'would apply. 

Other:	 Under §§483.473(1}(a} & 483.490(1), a person's 
license may be susp for not more than 1 yr if • 
they have "committed" (but have not necessarily 
been convicted of) an off that usually requires 
license rev (e.g., OWl).' Such action may be 
taken without a prelimin~ry hearing. 

Post OWl Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev): 1st off-Rev; 2n~-Mi (win 7 yrs)-Rev; 3rd and 
subsequent offs (win 7 yrs}-Rev; §483.460. 

Term ~f License Withdrawal 
(Days, Months, Years, etc.): 1st off-90 dysl (restricted license allowed); 

£nd off (win 7 yrs)-l yr; 3rd and subsequent off 
l(win 7 yrs.)-3 yr §483.460
 

Mandatory Minimum Term of
 
Withdrawal:	 1st of£-45 dysl; 2nd off (win 7 yrs)-l yr 

(§§483,460(1)(b)(5) & 483.490(2)): 3rd and 
subsequent offs (win 7 yrs)-l 1/2 yrs 
(48l.490 (2)) 

llst off-After half of the rev period has passed and the OWl offender has completed :treatment a 
treatment program, a restricted licens'e may be issued; see §§483.460(3}& 483.490(2}. •
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STATE - Nevada 

Sanctions Following a Conviction for a OWl Offense:
• (continued)
 

Other: 
Rehabilitation: 

Alcohol Education: Yes A temporary alcohol education program may 
be established; see §5 of Ch. 583 of the laws of 

.1987. 
Alcohol Treatment: Yes For 1st. 2nd & 3rd offs §§209. (§l of 

Ch. 297 of the Laws of 1991) & 484.3794 
Alcohol Education/ 

Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe) : Yes For all. offs except death or .bodily injury 

offs See Footnote No. 1 on p. 3-282. 
Vehicle Impoundment/Confiscation: 

Authorized by Specific 
Statutory Authority: No 

Terms Upon Which Vehicle 
Will Be Released:. 

Other: None 
Miscellaneous Sa~ctions 

Not Included Elsewhere:· None 

• Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense:	 Yes (1) Death caused by reckless driving where 

there is wanton disregard for the safety of 
others-felony (§193.120) §484.377 and (2) death 
caused by a OWl off-felony (§193.120) §484.3795 

Sanctions: 
-Criminal Sanction: 

Imprisonment (Term): 1 to 6 yrs-Reckless driving; 1 to 20 yrsl-OWI
2related offs.. §§484.377 & 484.3795 

Mandatory Minimum Term: For a OWl rel ated death-l yrl &3 , 
Fine ($ Range): . Not more than $5,OOO-reckless driving; $2,000 to 

$5,OOOl_OWI related offs. 
Mandatory Minimum Fine: For a OWl related death-$Z,OOOl&3 

• 
lThis sanction also applies to a person who causes substantial bodily harm as a result of a OWl 
offense; see §484.3795(1). 
2For OWl related vehicle homicide, the prosecuting attorney may not dismiss that charge unless 
such charge cannot either be supported by probable cause or proved at the time of trial; see 
~484.3795(2) . 
Thi~ minimum sanction ~ay not be suspended no~ may probation be granted. 
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Other Criminal Actions Related to OWl: (continued) 

Administrative Licensing Action:
 
Licensing Authorized and
 • 

Type of Action: Rev §483.460 (Applies to either reckless 
driving or OWl related deaths.)· 

Length of Term of 
Licensing Withdrawal:	 For a OWl related death, 3 yrs (Note: For any 

non-alcohol related death or other manslaughter 
off. not noted above caused by veh operations, 
the driver's license is revoked for 1 yr; see 
§483.460(1)(b)(I)) 

Mandatory Action--Minimum 
Length of License 
Withdrawal: 1X yrs (Death related OWl offs;); 6110s 

(Non-alcohol related death offs .. ) §§483.460(1) 
& 483.490(2) 

Other:	 I) A person! who has been convicted of OWl 
related vehicle homicide, may be required to 
serve a ten (10) period of probation; see 
§484.3795(3)(b). 
2)A person must be evaluated for an alcohol or 
drug abuse problem. If a person has such a 
problem, they are assigned to a treatment 
program. §§484. & 20~. (§§l & 16 of Ch . 
297 of the Laws of 1991) 

Driving While"License Suspended or Revoked 
Where the Basis Was a OWl Offense: •

Sanction: 
Criminal:
 

Imprisonment (Term): "isd-30 dys-6 -as §483.560
 
Mandatory Minimum Term
 

of Imprisonment: 30 dys
 
Fine ($ Range): $500 to $1,000
 
Mandatory Minimum Fine: $500
 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev): For driving on a suspended license--a susp; For 
driving on a revoked license-Rev §483.560 

Length of Term of License 
Withdrawal Action: The original susp period .extended a like period 

The original rev· extended 1 yr §483.560 
Mandatory Term of License 

Withdrawal Action:	 See above. (Note: The restricted license 
prov1slons of §483.490(2) may apply. See 
Footnote N~. 1 on p. 3-282.) 

Habitual Offender Laws: 
State Has Such Law (Yes/No): No 

Grounds for Being Declared an 
. Habitual Offender: 

Term of License Rev While 
Under Habitual Offender Status: •
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•
 Other Criminal Actions Related to OWl: (continued)
 

Type	 of Criminal Offense if 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
D~ivin~ While on Habitual Offender
 
Status:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment:
 
Fine ($ Range):
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
 

Other State Laws Related To Alcohol: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): Yes §484.394 
BAC Chemical Test Is Given to the 

• 
the Following Persons:
 

Driver: Yes
 
Vehicle Passengers: Yes
 
Pedestrian: Yes
 

Laws	 Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 21 (Year Eff: 1933) §§202.020 & 202.055 
Minimum Age (Years) Possession: 21 (In a public place) §202.020 
Minimum Age (Years) Consumption: 21 Applies to any place where alcoholic 

beverages are sold. §202.020 

Dram	 Shop Laws and Related Legal,Actions:
 
State Has a Dram Shop Law (Yes/No): No
 
"Dram Shop Law" Concept Has Been
 

'Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): No (Note: For cases denying liability, see 

Hamm v. Carson City Nugget, 450 P.2d 358 (Nev. 
1969), and Yoscovitch v. Wasson, 645 P.2d 975 
(Nev. 1982)) 

Diam Shop Actions-Social Hosts( HoI
 

Other: Hone
 

• lSee Bell v. Alpha Tau Omega Fraternity, 642 P.2d 161 (Nev. 1982), where the court held that 
there was no social host liability in a situation where a minor guest was -injured after 
consuming alcoholic beverages at a party given by the host .. 
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Other State Laws Related To Alcohol:	 (continued) 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 •
Beverages to Intoxicated Patrons: 

Type of Criminal Action:	 No (Note: The State allows local governments 
broad power to license and regul~te liquor 
retail establishments. Therefore, local laws 
may have been enacted to control the sale of 
alcoholic beverages to intoxicated persons.) 

Term of Imprisonment:	 N/A 
Fine ($ Range):	 N/A 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages
 
Withdrawn (Yes/No): N/A
 

Length of Term of License Withdrawal: N/A
 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action: Hisd §§193.150 & 202.055
 
. Term of Imprisonment: Not more than 6 mos
 

Fine ($ Range): Not more than $1,000
 •
Administrative Actions Against Owners of
 

Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the'
 
Minimum Legal Drinking Age:
 

License to Serve Alcoholic Beverages
 
Withdrawn (Yes/No): (Note: Controlled by local law.)
 

Length of Term License Withdrawal: (Note: Controlled by local law.)
 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoholic B~verages
 

and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No);	 Yes §484.448 
Anti-Consumption Law (Yes/No):	 Yes Driver only §484.448 (The law states that 

"i tis unl awful for any person to dri nk any 
intoxicating liquor in a motor veh while such 
person is driving such motor veh upon a 
highway.") 
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STATE: NEW HAHPSHIRE
 
General Comments: See New Hampshire Revised Statutes Annotated.
 

• Basis fQr a OWl Charge: 

Standard OWl Offense:	 Under the influence of intoxicating liquor 
§§265:82, I(a) & 265:82-a, I(a) 

Illegal Per Se Law (BAC/BrAC Level):	 0.101 §§265:82, I(b) & 265:82;-a, II 
Presumption ,(BAC Level):	 None 
Types Qf. Drugs/Drugs and AlcQhQl:	 Under the influence of (1) Any Controlled Drug 

and (2) any CQmbination Qf IntQxicating Liquor 
and ContrQlled Drugs See §§265:82(I)(a) & 
265:82-a, I 

Other:	 A BAC/BrAC level Qf 0.10 is prima facie evidence 
Qf intQxication. §265:89 
FQr CQmmercial MQtQr Vehicle OperatQrs, see p. 
3-290. 

Chemical Breath Tests fQr BAC/BrAC Level: 

Preliminary Breath Test Law:	 Yes §265:92-a 
Implied CQnsent Law:
 

Arrest Required (Yes/No): Yes §265:84
 
Implied Consent Law Applies to
 

Drugs (Yes/NQ) :-- Yes §265:84 
Refusal tQ Submit tQ Chemical Test 

Admitted into Evidence: Yes (Criminal & Civil Cases) §265:88-a 

• 
Other Information: If there is probable cause of OWl, a driver, 

,involved in an accident, shall submit to a 
.chemical test fQr alc. blQ~d cQntent. 2 §265.93 

Chemical Tests of Other Substances for BAC	 Level 
Which Are Authorized Under the Implied CQnsent Law: 

Blood: Yes §265:84
 
Urine: Yes §265:84
 
Other: None
 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No):	 No 
Anti-Plea Bargaining Statute (Yes/NQ):	 No (NQte: The law requires the filing of 

reports on plea bargaining agreements; -since 
these reports are public records, they are 
available fQr public inspectiQn; see §265:82-c.) 

Pre-Sentencing InvestigatiQn Law (PSI) 
(Yes/No) :	 No (Note: Under §651:4. a pre-sentence 

investigation is not required in misdemeanor 
cases.) 

lThis State's illegal per se law also makes it an offense to operate a motor vehicle with 
either (1) a br~ath alcohol concentration level of 0.10 or more or (2) a urine alcohol 
concentration of 0.10 or more; see §259:3-b. 

• 
21t is a misdemeanQr for a person to refuse to submit to such a test if they have been arrested 
for a felony OWl offense (§265.93). The sanctiQns for this offense are a jail term of not more 
than 1 yr (§651:2, II(c)) and/or a fine of	 not more than $1,000 (§651:2, IV(a)). 
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Sanctions for Refusal to Submit to a 
Chemical Test: •Refusal to Take a Preliminary Breath Test: 

Criminal Sanctions (FinelJai1): None
 
Administrative Licensing Action
 

(S~sp/Rev): None
 
Other: None
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanctio'n (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev):	 151-refusal where there has been no previous OWl 
off-Rev for 180 dys (mand); 2nd refusal or a 1st 
refusal where there has been' a previ ous OWl 
off-Rev for Z yrs (mand) 265:92 These 
revocations are not to :run concurrently wi th any 
other suspension/revocation; see §265:92, II. 

Other:	 See Footnote No.1 below. 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Oay, Month, Years,
 
Etc. ) :	 1st off-Vio1ation-No term of imprisonment; ZnQ 

and subsequent offs (win 7 yrs.)-Misd-Not more 
than 1 yr; 265:82 & 265:82-b, I(b) & 651:2; •
Aggravated OWI 2-Misd.-Not more than 1 yr: 
265:82-a, 265:82-b, II & 651:2 Aggravated 
OWI 2-Serious Bodily Injury-Cl B Felony-Not more 
than 7 yrs §§265:82-b, II &651:2, II 
Special Hote: In order for a defendant to 
receive enhanced sanctions for a subsequent OWl 
offense conviclion, the OWl complaint must 
allege the prior convictions;'see §265:82-b, 
I (b)( 1) . 

Mandatory Minimum Term: 2nd and sub. off (win 7 yrs)-Misd-10 cons dys3 

lA person holding an "at risk" probationary license whom police have reasonable cause to 
believe is driving with a BAC/BrAC lever of 0.03 and who refuses to take a BAC test, shall have 
their license suspended for 90 days~ See §263:14-a(III). See also Miscellaneous Sanctions on 
~. 3-291. . 
Aggravated OWl (§265:82-a) is a OWl offense where there is either a serious bodily injury. 

speed in excess of 30 MPH over the speed limit or a 0.20 BACIBrAC level, 
3The 10 con. dys are to be served as follows: 3 con. 24 hour periods in the'county house of 
corrections and 7 con. 24 hour periods' in a State operated multiple OWl offender intervention 
detention center. See"§265:82-b(I)(b)(1) & (III).
 
Special Note: Any person who has completed a multiple OWl offender intervention program and
 
who is subsequently convicted of a OWl offense shall be imprisoned for 30 con. 24 hour
 
periods. In addition, they must complete, at their own expense, a 28 day treatment program.
 
before their license may be restored. See §265:82-b, II-a: ..
 •
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STATE - New Hampshire 

• Sanctions Following a Conviction for a OWL Offense: 
(continued) 

Fine: 
Amount ($ Range): 

Mandatory Min. Fine ($): 

Other Penalties: 
Community Service: 
Restitution 

(eg Victjm's Fund) 

Other: 

• 
Administrat~ve Licensing Actions: 

Pre-OWL Conviction Licensing Acti6n: 
Administrative Per Se Law: 
Other: 

Post OWL Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev) : 

1st off-$350 to $1,000 §265:82-b, I(a); 2nd and
 
subsequent offs (win 7 yrs) Misd-$500 to $1,000;
 
Aggravated OWI1-Misd- $350-1,000 Aggravated
 
OWl 1-Serious Bodily Injury-$l,OOO-$2,OOO
 
(§265:82-b, III)
 
1st off-$350; 2nd and subsequent offs-$500;
 
Aggravated Owr'-Mi'sd-$500 (265:82-b, III)
 
Aggravated OWr1-Serious Bodily Injury-$l,OOO
 
(§265: 82-b, II I)
 

None 

Payment by the defendant to the victim; see 
§651:62 et seq. 
Assessments. There are two (2) special 
assessments (1) An assessment of either $2 or 
10% of the fine imposed; this assessment is used 
to fund police training. And, (2) an assessment 
of 2% of the fine imposed; this assessment is 
used to fund local victim assistance programs, 
See §188-F :31 . 
liability for Response. A OWL offender may be 
liable to reimburse a public agency for up to 
$10,000 (or up to 500 hrs of community service) 
of the cost incurred in responding to an 
incident involving the negligent use of a 
vehicle while under the influence of alcohol; 
see §§151-B:17 & 151-B:22. 

None 
Under §§263:56(1)(a) & 263:56(111), a person's 
license may be susplrev for not more than 1 yr 
if they have "committed" (but have not 
necessarily been convicted of) an off that 
requires mandatory license rev (e.g., OWL). A 
preliminary hearing is required before such 
action can be taken. 

1st off-~ev; 2nd off (win 7 yrs.}-Rev; 3rd and 
subsequent offs (win 10 yrsJ-Rev ; Aggravated 
OWI1_Rev : (Note: See Rehabilitation on p. 

• 
3-290.) §§263:65 & 265:82-b 

'Aggravated OWL (§265:82-a): A OWL offense where there is either serious bodily injury, speed 
in excess of 30 MPH over the speed limit or a 0.20 BAC/BrAC level. 
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STATE - New Hampshire 

Sanctions Following a Conviction for a DWl Offense: 
(continued) 

Term of License Withdrawal •
(Days, Months, Years, etc.):	 1st off-90 dys-Z yrs; 2nd off (win 7 yrs)-3 

yrs l&2; 3rd and subsequent offs (win 10 
yrs)-lndefinitelyl&2; Aggravated DWI 3-l yr 

Mandatory Minimum Tetm of 
Withdrawal:	 1st off-90 dys; 2nd off (win 7 yrs)-3 yrs; 3rd 

and subsequent offs (win 10 yrs)-3 yrs; 
Aggravated DWI 3-l yr 265:82-b(III) 

Other:
 
Rehabilitation:
 

Alcohol Education:	 Yes (A defendant must be complete an impaired 
driver intervention program beforelicerise can 
be restored for any alcohol related driving off; 
see §263:65a.) 

Alcohol Treatment: 
Alcohol Educationl
 

Treatment as an Altern

ative to Criminal
 
Licensing Actions
 

. (Describe): 

Vehicle Impoundm~nt/Confiscation: 

Authorized by Specific 
Statutory Authority: For a 2nd or subsequ~nt DWl offen~e conviction, 

the driver's vehicle's registration must be •
revoked for the same period of time as the 
driver's license suspension/revocation. 
§261:180, III 

Terms Upon Which Vehicle
 
Will Be Released:
 

Other: None
 

llf a 2nd or ~ubsequent DWl (win 7'yrs) is not alleged in the complaint but such is found to be 
the case, the defendant"s license is suspended from 180 dys to 3 yrs. The minimum 180 dys 
appears to be mandatory. §265:82-b, V 
2A 2nd or subsequent offender (win 7 yrs) must successfully complete a 7 dy residential 
intervention program before their license can be reinstated. §336:4, VI 
3Aggravated DWl (§265:82-a): A DWl offense where there is either serious bodily injury, speed 
in excess of 30 MPH over the speed limit or a 0.20 SAC/BrAe level. 

OWl Offenses and C~rcial Motor'Vehicles (CHV)/Connercial Driver's Licenses (COL): A 
person's privilege to operate a CMV is suspended for at least I yr. (1 yr ~and.) (3 yrs (mand.) 
if transporting hazardous materials) if, while driving a CMV, they (1) are under the influence 
of alcohol with a BAC/BrAC/UrAC level of 0.04 or more or (2) are under the influence of a 
controlled substance. For either (1) a subsequent violation or (2) a combination of two or 
more violations of any of the above listed items, the suspension is for life (10 yrs mand.). 
If a person refuses to submit to a chemical test under the implied consent law while operation 
a CMV, their CDL is "revoked" for a 1st refusal for not less than 1 yr (1 yr mand.) and for a 
2nd or subsequent refusal for not less then 10 yrs (10 yrs mand.). in addition, a CMY operator 
who has any alcohol in their system must' be placed "out-of-service" for 24 hours. See •§§259:3-b, 259:12-e, 259:14, 259:20-a, 263:94, 263:95 and 263:96. 
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• Sanctions Following a Conviction for a OWl Offense:
 
(continued)
 

Miscellaneous Sanctions 
Not Included Elsewhere:	 Any person who shall apply for reissuance of 

their license following an alcohol offense 
conviction is an "at risk" driver and their 
1i cense shall be probationary for 3 yrs. Such 
probationary license may be suspended from 90 to 
180 days if the driver operates a motor vehicle 
with BAC/BrAC level of 0.03. See §263:14a(I) & 
(II). Note: This suspension may not be 
mandatory. 

Other Criminal Actions Related	 to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of Off:	 Yes - Negligent Homicide-Cl A felony-if death 

results from the operation of a motor veh while 
OWl §630: 3, I I 

Sanctions: 

•
 
Criminal Sanction:
 

Imprisonment (Term): Not more than 15 yrs §651:2, II(a)
 
Mandatory Minimum Term: None
 
Fine ($ Range): Not more than $2,000 §651:2, IV(a)
 
Mandatory Minimum Fine: None
 

Administrative Licensing Action:
 
Licensing Authorized and.
 

Type of Action:· Rev	 §630 :3, I II 
Length of Term of 

Licensing Withdrawal: Up to 7 yrs §630:3, III 
Mandatory Action--Minimum 

Length of License 
Withdrawal: N!Jne 

Other:	 Vehicle Registration Revocation. The driver's 
yehicle's registration must be revo~ed for.the 
same period of time as the driver's license 
suspension/revocation. §26l:1BO, III 

Driving While License Suspended or Revoked
 
Where the Basis Was a OWl Offense:.
 

Sanction:
 
Crimi nal : 

Impr~sonment (Term): Misd.- Not more than 1 yr §263:64 
Mandatory Minimum Term 

of Imprisonment: 7 con 24 hrs periods 
Fine ($ Range): Not mor.e than $1,000 
Mandatory Minimum. Fine: None 

Administrative Licensing Actions: 

• 
Type of Licensing Action 

(Susp/Rev): Rev §263:64(IV) 
Length of Term of License 

Withdrawal Action: An additional ~r 

Mandatory Term of Licens~ 

Withdrawal Action: An additional yr 
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Other Criminal Actions Related to OWl: (continued) •Ha~itual Offender Laws:
 
State Has S~ch Law (Yes/No)~ Yes §259:39
 
Grounds for Being Declared an
 

Habitual Offender:	 3 seri ous offs. (win 5 yrs), 12 moving 
violations (win 5 yrs) or 1 serious off. and 8 
moving violations (win 5 yrs) 

Term of License Rev While 
, ~" 

Under Habitual Offender Status:	 Rev. 4 yrs 262. 19, I II 
,Type of Cri~(~al Offe~se if
 

Convicted on Charges of
 
Driving While on Habitual
 
Offender Status Note: Type of off is not specified in the
 

statute. It is probably a Cl B felony with 
modifications in the penalty as provided in the 
habitual offender law. See §625:9, III(a)(2) 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): 1-5 yrs §262:23
 
Mandatory Minimum Term of
 

Imprisonment: 1 yr 
Fine ($ Range): No fine stated in the statute 
Mandatory Minimum Fine ($): NIA 
Licensing Actions (Specify): No specific licensing actidn'provided for this 

off •
Other State Laws Related To Alcohol	 Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): Yes (Reguired) See §§262-A:69-1 and §265:93. 
BAC Chemical Test Is Given to the 

the Following Persons:
 
Driver: Yes
 
Vehicle Passengers: Yes
 
Pedestrian: Yes
 

Laws Establishing the Minimum Ages
 
Concerning Alcoholic Beverages:
 

Minimum Age (Years) Sale/Purchase: 21 1 (Year Eff: 1985) §§175:1(XLIX), 179:5 &
 

179:6 
Minimum Age (Years) Possession: 21 (There are employment exemptions.) §§179:10 

8. 179:23
 
Minimum Age (Years) Consumption: None
 

lIt is not a crime for a minor to simply purchase alcoholic beverages. However, it isa crime •
for a minor to "misrepresent" their age in order to obtain alcoholic beverages; see §179:9(I). 
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•
 Other State Laws Related To Alcohol Use: (continued)
 

Dram Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): Yes §507-F:1 et seq.l (Note: This statute, 

appears to have abrogated previous case law 
concerning dram shop liability; see §507-F:8.) 

"Dram Shop Law" Concept Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
CHali on): No (The following case law appears to have been 

abrogated by §507-F:l et seq. See Burns v. 
Bradley, 419 A.2d 1069 (1980), which held that 
New Hampshire permits a p1a~ntiff to maintain a 
common law action against a liquor licensee for 
injuries received as a result of being served 
additional liquor while in an intoxicated state, 
419 A.2d 1069,1071; see also Ramsey v. Anctil, 
211 A. 2d 900 (1965).) 

Dram Shop Actions-Social Hosts:	 No (No Cases) 
Other:	 None 

• 
Criminal Action Against Owner or Employees
 

of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

Type of Criminal Action: Hisd (For corporations-Fel~ny) §179.58(I)
 
Term of Imprisonment: Not more than 1 yr §651:2(II)(c)
 
Fine ($ Range): Not more than $1,000 §651:2(IV)(a) (For
 

corporations-not more than $50,000 
§651 :2(IV) (b)) 

Administrative,Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes-SusplRev §179:57 

Length of Term of License Withdrawal:	 Time period is not specified in the statute for 
either susp or rev. 
Administrative fine of $100 to $5,000 in lieu of 
a susp/rev. §179:57 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action: Hisd (For corporations-F~lony) §179.5B(I)
 
Term of Imprisonment: Not more than 1 yr §651;2(II)(c)
 
Fine ($ Range): Not more than $1,000 §651 :2(IV)(a) (For
 

• 
corporations-not more than $50,000 
§651 :2(IV)(b)) 

l New Hampshire's Dram Shop Law is similar to the Model Alcoholic Beverage Retail Licensee 
Liability Act of 1985. This model law was developed via a grant for the National Institute on 
Alcohol Abuse and A1cohp1ism. 
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Other State Laws Related To Alcohol Use: (continued) •
Administrative Actions Against Owners of
 

Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

License to Serve Alcoholic Beverages
 
Withdrawn (Yes/No): Yes-Susp/Rev §179:57
 

Length of Term License Withdrawal:	 Time period is not specified in the statute for 
either susp or rev. 
Administrative fine bf $100 'to $5.000 in lieu of 
a susp/rev. §179:57 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption bf Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No):	 Yes §265:81 
Anti-Consumption Law (Yes/No):	 Possible - driver and passengers; §177:4 (The 

law states that " ... liquor sold in a state store 
shall not be consumed in a public place." 
Note: The State is the Qflly seller of sealed 
packaged alcoholic beverages; however, this 
would, it appears, not apply to packages •purchased outside of the State.) 

•
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STATE: NEW JERSEY
 
General Comments: See New Jersey Statutes Annotated .
 

• Basis for a OWl Charge:
 

Standard OWl Offense: Under the influence of intoxicating liquor
 
§39:4-50(a) Seethe Special Note below. 

III egal Per Se Law (BAC Level): 0.101,2&3 §39:4-50(a) 
Presumption (BAC Level):	 None 
Types of Drugs/Drugs and Alcohol:	 Under the influence of (1) A Narcotic (2) A 

Hallucinogenic Drug.or (3) A Habit-Producing 
Drug See §39:4-50(a). 

Other:	 For Comm. Motor Vehicle Operators, see p. 3-298. 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law:	 No 
Implied Consent Law: 

Arrest Required (Yes/No):	 Probably Yes Under §39:4-50.2(a), a driver's 
license can only be.revoked when the refusal is 
based on an arrest. However, see §39:4-50.2(a) 
where only "reasonable grounds" seems to be 
required. 

Drugs (Yes/No): No 
Refusal to Submit to Chemical Test 

Admitted into Evidence: Yes (Criminal Cases) See State v. Stever, 527 
A.2d 408 (N.J. 1987) 

• 
Other Information: (1) An "involuntary" blood (not breath) sample 

may be obtained from a person who has been 
arrested for a OWl offense; i.e., a blood sample 
may be taken by "force". See State v. Dyrl, 47B 
A.2d 390 (N.J. 1984), and State v. Woomer, 483 
A.2d 837 (N.J.Super.A.D. 1984). 
(2)Tests for alcohol shall be made on automobile 
drivers who survive traffic accidents fatal to 
others; see §26:2B-24 and State v. Figueroa, 515 
A.2d 242 (N.J.Super.A.D. 1986), certif. den. 516 
A.2d 204. 

lStandard: Percent by weight of alcohol in the blood. §39:4-50(a) 
2The New Jersey Supreme Court has held that breathalzyer results must be given "judicial 
notice". The court felt that this was is in keeping with the legislature's policy of measuring 
alcohol in the brain for the purpose of determining whether a person was OWl. See State v. 
Downie, 569 A.2d 242 (N.J. 1990). Comment: The practical end result of this decision was to 
in effect create a "judicial" illegal per se law based on Br.4C; see the dissenting opinion in 
the Downie case. 
3See State v. Lentini, 573 A.2d 464 (N.J.Super.A.D. 1990). 
Special Note: Under separate statutory provisions, it is illegal for a person to driver a 
motor vehicle while under the influence of	 intoxicating liquor, any narcotic or any habit 
forming drug (1) on "vehicle crossings" (bridges and tunnels) operated by the Port of New York 
Authority, (2) on any "project" of the New	 Jersey Expressway Authority or (3) on any "project" 
of the New Jersey Turnpike Authority. See	 §§27:12C-37(B), 27:12C-37J, 27:23-26, 29:23-32, 

• 
32:1-154.3, 32:1-154.9 & 32:1-154.10. It is illegal to operate a motorized bicycle while under 
the influence of intoxicating liquor, any narcotic or any habit forming drug. See 
§39:4-14.3g. The law provides that a violation of these provisions results in the same 
sanctions as for violating the regular OWl law (§39:4-50). 
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STATE - New Jersey 

Chemical Tests for Other Substanc~s for BAC Level 
Which Are Authorized Under the Implied Consent Law: •

Blood: No
 
,Urine: No
 
. Other: None
 

Adjudication of OWl Charges: 

M~~datory Adjudication Law (Yes/No): No
 
Anti-Plea Bargaining Statute .(Yes/No): No
 
Pre-S~ntencing Investigation Law (PSI)
 

(Yes/No) : Yes (Alcohol Screening) §39:4-50(b) 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a P~eliminary Breath Test: '
 
Criminal Sanctions (Fine/Jail): NIA
 
Administrative Licensing Action
 

(Susp/Rev): NIA
 
Other: NIA
 

Refusal to Take Implied Consent 
Chemical Test:
 

Crjminal Sanction (Fine/Jail): . Fine-$250 to $500 §39:4-50.4a
 
Administrative Licensing Actio~
 

(Susp/Rev):.	 1st Refusal-Rev-6 -as (Mand); 2nd or sub •
refusal-Rev 2 yrs (Mand) §§39:4-50.2 &
 
39:4-50.4a
 

Other: None
 

Sanctions Following" a Conviction	 for a OWl Of~: 

Criminal Sanctions: See the Special Note below.
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc. ):	 1st off-Not more than 30 d,S; 2nd off (w/n 10 

yrs of a first off)-48 cons hrs-90 d,S; 3rd and 
subsequent offs (w/n 10 yrs of a second off)-Not 
less than 180 dys §39:4-50 

Mandatory Minimum Term:	 1st off-(See Rehabilitation on p. 3-298.); 2nd 
Qif -48 cons hrs (See Rehabilitation on p. 
3-298.); 3rd and subsequent offs-90 dysl (See 
Rehabilitatio~ on p. 3-298.)' . 

lThe statute is not specific.	 The law provides that the court may substitute no more than 90 
of the 180 jail term for community service on a day-for-day basis. Consequently, it appears 
that a 3rd or subsequent OWl offender would still be subject to a mandatory jail term of at 
least 90 dys .. §39:4-50(a)(3) 

Special Note: In State v. Hamm, 577 A.2d 1259 (N.J. 1990), the New Jersey Supreme Court held 
that a DWI offense is not a "crime" and that the sanctions for this' offense;' therefore,· are •"civil penalties". 
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STATE - New Jersey 

• Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Fine: 
Amount ($ Range): 

Mandatory Min. Fine ($): 
Other Penalties: 

Community Service: 

Restitution 
(eg Victim's Fund) 

Other: 

Administrative Licensing Actions: 

•
 
Pre-OWl Conviction Licensing Action:
 

Administrative Per Se Law:
 
Other:
 

Post OWl Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev) : 

Term of License Withdrawal 
(Days, Months, Years, etc.): 

1st off-$250-4001; 2nd off (win 10 yrs of a 
1 ' first off)-$5DO-l.000 ; 3rd and subsequent offs 

(win 10 yrs of a second off)-$l,D001 §39:4-S0 
None 

2nd off-3D dys2; 3rd and subsequent off-Not more 
than 90 dys as an alternative to imprisonment; 
i.e. not more than 90 dys of the 180 dy sentence 
may be served performing community service. 

Yes (1) Paid by the defendant to a victim; 
§§2C:I-5(b), 2C:43-2, 2C:43-3 & 2C:44-2 (2) A 
victim is also eligible to receive payment from 
the State's Violent Crimes Compensation Board. 
§52:4B-ll 
None 

None 
For an "alleged" OWl relate injury or death (as 
well as for other serious driving offenses), the 
licensing agency may issue a preliminary 
suspension without a hearing. When the agency 
notifies the driver of the preliminary action, 
it also advises them of any final licensing 
action that is to be taken. The driver can, of 
course, request a hearing prior to the final 
action being taken. See §39:S-30(e). A1io, 
under §39:5-30(a), the licensing agency can 
suspend, revoke or prohibit the driving 
privileges of a person for any violation of the 
traffic laws or on "other reasonable grounds". 

Rev (probably) The statute uses the terminology 
"forfeit his right to operate a motor veh." 
§39:4-50 

1st off-6 mos-l yr; 2nd off-Z yrs; 3rd and 
subsequent offs-l0 yrs 

lIn addition to any fine, defendants must pay the following fee and surcharge . Defendants must • pay an $80 fee to the Alcohol Education and Enforcement Fund (§39:4-S0(b)), and are charged a 
~100 surcharge which goes into a Drunk Driving Enforcement Fund (§39:4-50.8). 

May be mandatory and in addition to the minimum term of imprisonment. 
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Sanctions Following a Conviction for a OWl Offense: 
(continued) •

Mandatory Minimum Term of 
Wi thd rawa 1: l~ff-6 mas; 2nd off-Z yrs; Jr~~nd subsequent 

offs-10 yrs See the Special Note below. 

Other: 
Rehabilitation: 

Alcohol Education: Yes 

Alcohol Treatment: 1st Off-Yes l ; 2nd Off-Yes2; 3rd and subsequent 
offs-Yes3 §39:4-50 

Alcohol Education/ 
Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe) : See the Special Note below. 

Vehicle Impoundment/Confiscation:
 
Authorized by Specific
 

Statutory Authority: No
 

Terms Upon Which Vehicle
 
Will Be Released:
 

Other: None
 • 
lThere appears to be a mandatory treatment of from 12 to 48 hrs (spent during two consecutive 
days of not less than six hours each day) which is to be spent in an intoxicated driver 
resource center. 
2The imprisonment term may be served in an intoxicated driver resource center. 
3The imprisonment term may be served in an inpatient rehabilitation facility but not an 
intoxicated driver resource center. 

Spec;al Note: A person convicted of a OWl offense must satisfy the requirements of a program 
of alcohol education and rehabilitation approved by the Director of the Division of Motor 
Vehicles. Failure to satisfy such requirements shall result in a driver's license'rev or susp 
or continuation of rev or susp until such requirements are satisfied (unless stayed by Court 
Order in accordance with Rule 7:8-2 of the N.J. Court Rules, 1969, or §39:5-22). See 
§39:4-50(b). 

OWl Offenses and COlIIIIerdal Hotor Vehicles (CHV)/COlIIIIerdal Driver's Licenses (COl): A 

person I s COL is "suspended" for not 1ess than 1 yr (1 yr mand,.) (3 yrs (mand.) if transporting 
hazardous materials) if,while driving a CMV, they (1) have a BAC/BrAC level of 0.04 or more, 
(2) are under the influence of into)(icating'liquor, a narcotic, a hallucinogenic drug,or 
habit-producing drug or (3) refuse to submit to a chemical test for an alcohol concentration . 
For either (1) a subsequent violation or (2) a combination of two or more violations of any of 
the above listed items, the "disqualification" is for life (10 yrs. mand.). A-CMVoperator, 
who refuses to submit to a chemical test, is subject to a fine of not less than $250 nor more •than $500. See §39:3-10.9 et seq. 
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• Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Miscellaneous Sanctions 
No~ Included Elsewhere: Special Assessment. A defendant shall be 

assessed a penalty of $30 which is to be paid 
into a fund administered by the Violed Crimes 
Compensation Board. §2C:43-3.l 
Insurance Surchages. A OWl offender must· pay 
the following insurance ~urcharges: 1st & 2nd 
offs-not less than $1.000; and, 3rd off (w/n 3 
yrs)-not less than $1.500. These surcharges 
must be paid annually for three (3) years. See 
§17:29A-35(b)(2). Special Note: Higher 
surcharges may be in effect. The Insurance 
Commissioner has the statutory authority to 
increase these surcharges in order to equate 
certain types of motor vehicle insurance rates. 
See §17:29A-35(d). 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 

• 
State Has Such Law/Type of off: Yes Crime of the third degree. l Death must 

have resulted from the reckless operation of the 
veh. "Death by auto" §2C: 11-5 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term): 3 to 5 yrs §2C:43-6(a)(3) 
Mandatory Minimum Term: If the offense was OWl related-270 dys2 
Fine ($ Range): Not more than $7.500 §2C:43-3(b) 
Mandatory Minimum Fine: None 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: None 
Length of Term of 

Licensing Withdrawal: 
Mandatory Action--Minimum 

Length of License 
Withdrawal: 

Other:	 Restitution by the defendant (§2C:43~3) or via 
the Violent Crimes Compensation Board (§52:4B-l· 
etseq.) 

lThis offense is not specifically classified as either a "felony" or a "misdemeanor." I.e., 
the criminal code (Title 2C) does not define these terms. To cope with this lack of 
definitions, the N.J. Supreme Court has held that a crime can be considered "equatable" to a 
"common law felony" if a defendant can be sentenced to the State prison for more than 1 yr; see· 
State v. Doyle, 200 A.2d 606 (N.J. 1964); for a later case, see Kaplowitz v. State Farm Mutual 

• 
Auto. Ins. Co., 493 A.2d 637 (N.J.Super.L. 1985). COlIIIIIent: However, §2C:43-1(b) provides that 
any crime, not listed in Title 2C and classified as a "high misdemeanor," is considered to be a 
Crime of the Third Degree. As a	 result, a conflict appears to exist in the law. 
2Alternative-270 dys of community service. A combination of 270 dys of community service and 
jail can also be imposed; see §2C:11-5 and State v. Pineda, 546 A.2d· 578 (N.J.5uper,A.D. 1988). 
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Other Criminal Actions Related to DWI: (continued) 

Driving While License Suspended or Revoked •
Where the Basis Was a OWl Offense:
 

Sanction:
 
Crimi nal :
 

Imprisonment (Term): Not more than 90 dys §39:3-40
 
Mandatory Minimum Term
 

of Imprisonment: None
 
Fine ($ Range): $500
 
Mandatory Minimum Fine: None
 

Administrative Li.censing Actions: 
Type 'of Li censi ng Act ion 

(Susp/Rev) : Susp §39:3-40, 
Length of Term of License 

Withdrawal Action: An additional period of not less than 1 yr nor 
more than 2· yrs §39:3-40 

Mandatory Term of License 
Withdrawal Action: 1 yr 

Habitual Offender Laws:
 
State Has Such Law (Yes/No):, No
 
Grounds for Being Declared an
 

Habitual Offender:
 
Term of License Rev While
 

Under Habitual Offender Status:
 
Type of Criminal Offense jf.
 

Convicted on Charges of
 •
Driying While on Habitual
 
Offender Status
 

Sanctions Following a Cdnviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term):
 
Mandatory Hinimum Term of
 

Imprisonment:
 
Fine ($ Range):
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): Yes §26:2B-24
 
BAC Chemical Test Is Given to the
 

the Following Persons:
 
Driver: Yes
 
Vehicle Passengers: No 
Pedestrian: Yes •3 - 300 
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Other State Laws Related To Alcohol Use: (continued) •Criminal Action Agains~ Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: 

Term of Imprisonment: 

Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or th~ Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 

Term of Imprisonment: 
Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term LicenseuWithdrawal: 

Probably a petty disordery persons offense l 

(See Regulation NJAC 13:2-23:1 which was 
promulgated under §33:1-39) See the Special 
Note below. "" 
Not more than 30 days under §33:1-92; None under 
§33: 1-12.37 
Not more than $500 under §33:1-92; $50-250 under 
§33:1-12.37 

Yes Susp/Rev §33:1-31 

Susp-Length of suspension is not specified in 
the statute; Rev-1st off-2 yrs; ~ 

Qff-Permanent revocation (Note: A compromise 
sum of money may be paid in lieu of a 
suspension.) • 
Disorderly Person Off2 §§2C:43-3(c), 2C:43-8, 
and 33: 1-77 
Not more than 6 mas 
Not more than $1,000 

Yes Susp/Rev §33:1-31 
Susp-Length of suspension is not specified in 
the statute; Rev-1st off-2 yrs; sub. 
off-Permanent revocation (Note: A compromise 
sum of money may be paid in lieu of a 
sus pens ion. ) 

l See §§2C:1-4, 2C:1-5b, 2C:43-1, 2C-43-3 & 2C:43-8. 
2See §2C:33-17. 
Special Note: Sec. 33:1-92 gives the sanctions for a "violation of this act" (i.e., the 
Alcoholic Beverage Control (ABC) Law. Sec, 33:1-12.37 gives a fine sanction for "violating any 
provision of this act (i.e., the ABC Law) or of any rule or regulation issued pursuant to this •
act;" however, this section does not preclude the imposition' of the sanctions under §33:1-92. 
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STATE - New Jersey 

• Other State Laws Related To Alcohol Use: (continued) 

Anti-Happy Hour Laws/Regulations: 

Laws Prahibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2f the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

• 

Yes (regulation - NJAC 13:2-23.16) (Note: 
This regulation does not regulate the price of 
"single" drinks. It does, however, prohibit the 
selling of an unlimited quantity of drinks at 
one price or the charging of one price for two 
or more drinks.) 

Nol 

Yes - Drivers and passengers;· prohi bi ts the 
consumption of alcoholic beverages by either a 
driver or passenger while the veh is being 
operated; there are exceptions for certain vehs 
for hire. §39:4-51a 

• lUnder §39:4-5la(b), a person is presumed to have violated the anti-consumption law 
(§39:4-51a(a)) if (1) a partially filled "unsealed" container of an alcoholic beverage is found 
in a vehicle's passenger compartment and (2) the appearance of either the driver or 
passenger(s) indicates that they have consumed alcoholic beverages. 
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STATE: NEW HEXICO
 
General Comments: See New Mexico Statutes Annotated.
 

•
 Basis for a OWl Charge:
 

Standard OWl Offense:
 

Illegal Per Se Law (BAC Level):
 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 
Other:
 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law: 
Implied Consent Law: 

Arrest Required (Yes/No): 
Implied Consent Law Applies to 

Drugs (Yes/No): 
Refusal to Submit to Chemical 

Admitted into Evidence: 

Other Information: 

• Chemical Tests of Other Substances for BAC 
Which Are Authorized Under the Implied Consent Law: 

Under the influence of intoxicating liquor 
§66-8-102(A) 
0.101 §66-8-102(C) 
None 

Under the influence of Any Drug §66-8-102(B) 
For Commercial Motor Vehicle Operators, see p. 
3-307. 

No 

Test 

Yes §66-8-l07 

Yes §66-8-l07 

Yes (Criminal & Civil (Possible) Cases) See 
McKay v. Davis, 653 P.2d 860 (1982). 
A driver may be required to submit to a chemical 
test based on a search warrant issued by a court 
upon probable cause that the driver has killed 
or greatly injured another person while 
operating a motor veh while under the influence 
of a1 cohol. §66-8-lll (A) 

Level 

Blood:
 
Urine:
 
Other:
 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): 

Anti-Plea Bargaining Statute (Yes/No): 

Pre-Sentencing Investigation Law (PSI) 
(Yes/No): 

Yes §66-8-l07 
No 
None 

No (Special Note: The police officer must 
charge a driver with committing a OWl off if the 
driver's BAC level is 0.10 or more; see 
§66-8-ll0(C).) 
Yes §§66-8-l02.l If a guilty plea is entered, 
it must be to one of subsections of the DWI 
statute when BAC=O. 10. 

Yes Note: OWl-PSI screening is discretionary; 
see §66-8-102(G) . 

• lThe illegal per se law referrers to weight of alcohol in the blood. However, this is based on 
grams of alcohol in 100 cubic centimeters of blood. See §66-8-ll0(D) 
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STATE - New Mexico 

Sanctions Following a Conviction for a OWl Offense:• (con ti nued) 

Other Penalties: 
Community Service: 
Restitution 

(eg Vict{m's Fund) 

Other: 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: 

• Other: 

None 

Yes §31-17-1(Restitution is to be paid by the 
defendant. 1) 
BAC Test Fee. A fee of $35 is assessed against 
each defendant to defray the costs of SAC and 
other chemical tests for OWl; see §31-12-7. 
OWl Progrillll Fee. A fee. of $75 is assessed to 
fund comprehensive OWl community programs; see 
§31-12-7. 

1st Admin. Per Se off-(l) For persons lB yrs old 
and above who have a BAC level of 0.102 or more 
- 90 dys mandatory license rev 

(§66-B-lll(C)(1); (2) For persons under lB yrs 
of age who have a SAC level of 0.052 or more - 6 
IIOS mandatory 1i cense rev §§66-B-lll (C) (2); 2nd 
Admi~Se off (all persons) - 1 yr mandatory 

license rev §§66-B-lll(C)(3) See Footnote No. 
3 .
 

Under §§66-S-29, 66-S-30(A)(1) & 66-S-32(Al, for
 
certain 1st OWl offs and 211 sub. ones, a 
person's license may be susp for not more 
yr if they have been convicted of an off. 
usually requires license rev (e.g., OWl). 
action may be taken without a preliminary 
hearing. 

than 1 
that 
Such 

lRestitution appears to be re~uired if a sentence is either suspended or deferred; see 
~§31-17-1B & 31-20~6. . 

Same standard as for illegal per se. See Footnote No. 1 on p. 3-305. 
3For an admin. per se off where a person (1) has failed to complete a rehabilitation program 
for a 1st OWl off or (2) has been convicted of a second or subsequent OWl off - 1 yr mandatory 
license rev (§66-S-29(C». 

OWl Offenses and COIIIIIercial Hotor Vehic.1es (CHV)/Connercia1 Driver's Licenses (COL): A person 
is "disqualified" from operating a (MV for 1 yr. (mand.) (3 yrs (mand.) if t~ansporting 

hazardous materials) if, while driving a CMV, they either (1) have a SAC level of 0.10 or more. 

• 
(2) are under the influence of alcohol or a controlled substance (A conviction for this offense 
is required before a person can be "disqualified"; see §66-S-6B.) or (3) refuse to submit to a, 
chemical test for either alcohol or drug concentrations. For either (1) a subsequent violation 
or (2) a combination of two or more violations of any of the above listed items, the 
"disqualification" is for life (10 yrs. mand.). See §§66-5-54(S), 66-5-54(F) and 66-5-6B. 
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STATE - New Hexico 

Sanctions Following a Conviction for a OWL Offense: 
(continued) 

Post OWL Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev): 

Term of License Withdrawal 
(Days, Months, Years, etc.): 

Mandatory Minimum Term of 
Withdrawal: 

Other: 
Rehabilitation: 

Alcohol Education: 

Alcohol Treatment: 

Alcohol Educationl 
Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): 

•
 
1st off-Rev; 2nd off-Rev §§66-5-29 & 
66-5-32(8); 3rd off-Rev §66-5-5(0) 

1st off-1 yr; 2nd off-1 yr; 3rd off-5 yrs 

1st off-(See the Special Note below.); 2nd off-1
 
yr; 3rd off-5 yrs §66-5-35(A)(2)
 

Special Note: If a person has been convicted of 
a 1st OWL off but they are not subject to the 
mandatory license provisions of the admin ~ 

law, they may obtain a restricted license. Such 
a license, however, is not available where there 
has been a consent decree based on a filing of 

. any OWL charge. §66-5-35(A) 

1) Yes §§66-5-29 and 66-8-102(G) & (H) For 1st
 
offenders, the court in its discretion, may
 
defer the OWL charges and place a defendant on
 
probation on condition that ~hey atiended ale.
 
education or rehabilitation. After the
 •probation period, the court dismisses the OWL
 
charges; see §§31-20-9 and 66-8-102(0) & (H)
 
See. alcohol education above. For subse~uent OWL
 
offenders, the court may order a defendant to
 
complete an alcohol treatment program.
 
§66-8-102(G)
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STATE - New Mexico 

•
 
Sanctions Following a Conviction for a OWl Offense:
 
(continued) ~ ,"
 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: 

Terms Upon Which Vehicle 
Will Be Released: 

Other: 
Miscellaneous Sanctions 

Not Included Elsewhere: 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of off: 

• 
Sanctions: 

Criminal Sanction: 
Imprisonment (Term): 

Mandatory Minimum Term: 

Fi ne ($ Range): 

Mandatory Minimum Fine: 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: 

Length of Term of 
Licensing Withdrawal: 

Mandatory Action--Minimum 
Length of License 
Withdrawal: 

Other: 

IlIIpoun.ment §66-8-1 02 ( 1) 1stoff-None; 2nd' 
off-30 d,S; 3rdoff-60 d,S (As an alternative, 
the vehicle may be "immobilized" for 'the periods 
indicated.) This action is not mandatory; see 
State v. Barber, 778 P.2d 456 (CA'i989), cert. 
den. by the N.M. Supreme Court, 778 P.2d 911 
(N.M. 1989). 

None' 

None 

Yes-"isd or Death where the driver was 
intoxicated-3rd degree felony §66-8-101 

Misd-Not more than 90 d,S; 3rd degree felony-3'
lyrs §§31-18-15 & 66-8-7B 

3rd degree felony-2 Jrs (See Footnote No. 1 on 
p. 3-306.) 
Misd-Not more than $100; 3rd degree felony-Not 
more than $5,000 
None 

Misd-Susp; 3rd degree felony-Susp §§66-5-29 & 
66-5-20 

Misd-1 yr; 3rd degree felony-l yr 

3rd degree felony-l yr 
Misd-Restitution; 3rd degree felony-Restitution 
(Victim restitution is either via the offender 
or via a State reparations fund; see §§31-17-1 & 
31-22':'1 et seq, 

• l For ~ prior OWl offense conviction (w/n 10 yrs), the basic imprisonment sanction is 
increased by an additional 2 yrs. 
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STATE - New Mexico 

Other Criminal Actions Related to OWl: (continued) 

Driving While License Suspended or Revoked
 
Where the Basis Was a OWl Offense:
 • 

Sanction: 
Criminal:
 

Imprisonment (Term): Hisd Z dys-6 IIOS §66...;5-39(A)
 
Mandatory Mi~imum Term
 

of Imprisonment: 96 con. hrs. §66-5-39(A)' 
Fine ($ Range): Not more than $500 §66-5-39(A) 
Mandatory Minimum Fine: $300 §66-5-39(A) 

Administrative Licensing Actions:
 
Type of Licensing Action
 

(Susp/Rev) : Susp/Rev §66-5-39(B)
 
Length of Term of License
 

Withdrawal Action: ·For driving while-suspended - an additional 
suspension period equal to the original period. 
For driving while revoked - an additional 
revocation peri-od of one (1) year.§66-5-39(B) 

Mandatory Term of License 
Withdrawal Action: The above additiGnal suspension/revocation 

periods appear to be mandatory. 

Habitual Offender Laws: 
State Has Such Law (Yes/No):	 No (However, §66-5-5 does ·prevent· anyone who 

has been convicted of OWl 3 or more times since 
1955 from having or applying for a drivers 
license for 5 yrs.) 

Grounds for Being Declared ~n •
Habitual Offender:
 

Term of License Rev While
 
Under Habitual Offender Status:
 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment:
 
Fine ($ Range):
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
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STATE - New Mexico 

•
 
Other State Laws Related To Alcohol Use:
 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
BAC Chemical Test Is Given to the 

the Following Persons: 
Driver: 
Vehicle Passenger~: 

Pedestrian: 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 

Minimum Age (Years) Possession: 

Minimum Age (Years) Consumption: 

Dram ,Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 
"Dram Shop Law" Concept Has Been 

• 
Adopted Via a Change to the Common 
Law Rule by Action.of the Highest 
Court of Record in the State (Case· 
Citation): 

Dram Shop Actions-Social Hosts: 

Other: 

Yes §24-11-6(B) 

Yes 
Yes 
Yes 

21 (Year Eft: 1934) §§60-3A-3(0) , 60-7B-l & 

60-7B-l.l 
21 (Exemption when the minor is accompanied by a 
parent or guardian.) §§60-3A-3(O), 60-7B-l & 
60-7B-l.l 
None 

Yes §4l_ll_l l &2 

Yes, Lopez v. Maze, 651 P.2d 1269 (N.M. 1982)3 
Yes §4l-ll-l(E}2 Liability is based upon the 
host providing alcoholic beverages to the guest 
in reckless disregard of the rights ·of others 
including the guest. See Walker v. Key, 686 

3P.2d 973 (N.M.App. 1984). 
None 

l Law (I) limits liability for social hosts to cases involving serving alcoholic beverages in 
reckless disregard of the rights of others and (2) increases the burden'of evidence needed to 
hold liquor license establishments liable for serving alcoholic beverages to intoxicated 
~ersons. 

Note: For each transaction or occurance, damage awards are subject to the following limits: 
(I) For one person, $50,000 for injuries/death and $20,000 for property damage; and, (2) for' 
two or more persons, $100,000 for injuries/death and $20,000 for property damage. See 
§4l-1l-l(I). Caution: In a case of limited application, the New Mexico Supreme Court has held 
that, as applied to certain specific facts before the court, the above limits on liability were 
unconstitutional; see Richardson v. Carnegie Library Restaurant, Inc., 763 P.2d 1153 (N.M. 

•
 
1988) .
 
3Note : §41-1l-l(H) may have abrogated the holding in a previous social host liability case
 
decided by the New Mexico Supreme Court; see MRC Prop. v. Gries, 652 P.2d 732 (N.M. 1982).
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STATE - New Mexico 

Other State Laws Related To Alcohol Use: (continued) 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 •Beverages to Intoxicated Patrons: 

Type of Criminal Action:	 Petty "isd-for persons; "isd-for corporations
 
§§31-19-1(A) & (B), 31-20-1(A). 60-7A-16 and
 
60-7A-2S
 

Term of Imprisonment: Not more than 6 mos
 
Fine ($ Range): Not more than $500 (For corporations, not more
 

than $1,000)
 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes l §60-7C-l 

Length of Term of License Withdrawal: 2 yrs §60-7C-8 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: Petty "isd-for persons; "isd-for corporations 
§§31-19-1(A) (B), 31-20-1, 60-7A-2S, 60-7B-l and 
60-7B-l.l 

Term of Imprisonment: Not mare than 6 mas 
Fine ($ Range): Not more than $500 (For corporations, not more 

than $1,000) • 
Administrative Actions Against Owners of 

Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes l §60-6C-l 

Length of Term. License Withdrawal: 2 yrs §60-6C-8 
I 

Anti-Happy Hour laws/Regulations: No 

Laws Prohibiting (l):the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): Yes §66-8-138(B) & (C) 
Anti-Consumption Law (Yes/No): Yes Driver and passengers §66-8-138(A) 

lIn emergency situations, licenses may be "summarily suspended". §60-7C-7 
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STATE:	 NEW YORK 

• 
General Comments: See McKinney's Consolidated laws of New York. 

Most citations are to the Vehicle and Traffic 
Law (V&T Law). 

Basis for a OWl Charge: 

Standard OWl Offense:	 (I) Ability to operate a vehicle is impaired by 
the consumption of alcohol V&T Law §"92('); (2) 
operate a motor vehicle while in an ifltoxicated 
condition V&T Law §"9Z(3)

' Illegal Per Se Law (BAC Level): 0.102 V&T Law §ll92(2)
 
Presumption (BAC Level): None
 
Types of Drugs/Drugs and Alcohol: A Controlled Substance ' &3 See V&T Law.§§ I 14-a &
 

"92(4) and Public Health Law §3306. 
Other: A BAC of 0.05-0.07 is relevant evidence of being 

impaired; and a BAC of 0.07-0.10 is prima facie 
evidence of impairment; see V&T Law §'195(2)(b) 
& (c). 

For Commercial Motor Vehicle Operators, see p. 
3-316. 

'Chemical Breath Tests for BAC Level: 

• 
Preliminary Breath Test Law: Yes V&T Law §"94(')(b) (Note: The law does 

not specifically authorize the use of PBTs in 
all situations. The law only authorizes these 
tests in those situations where a driver has 

'. been involved in an accident and has committed a 
traffic law violation. A violation could 
include other offenses as well as DWI.) 

Implied Consent Law: 
Arrest Required (Yes/No): N04 V&T Law §'194(2) 
Implied Consent Law Applies to 

Drugs (Yes/No): Yes V&T Law §1194(2)(a) 
Refusal to Submit to Chemical Test 

Admitted into Evidence: Yes (Criminal and Civil Cases) V&T Law 
§' I94( 2) (f) 

Other Information:	 Special Note: Under V&T Law §1l94(3) ,a driver 
may be compelled via court order to submit to a 
chemical test of their blood for alcoholic 
content if they have been involved in an 
accident related to a-OWl offense and there has 
been a fatality or a serious physical injury. 

'The law provides that no one shall operate a motor vehicle while in an intoxicated condition;
 
this could include other drugs as well as alcohol.
 
ZStandard: Percent by weight of alcohol in the blood; see V&T Law §',9Z(Z).
 
3The law provides that no one shall drive while impaired by drugs as defined in the motor
 
vehicle law.
 

• 
4A OWl arrest is one basis for requlrlng a person to submit to an implied consent chemi cal tes t 
(V&T Law §ll94(2)(a)(1)). However, an arrest is not required in all situations. If a PBT 
indicates that alcohol has been consumed, a request to submit to a chemical test under the 
implied consent law may be made without the	 ~eed of a formal arrest; see V&T law § I 194 (2) (a) (2) . 
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STATE - New York 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood: Yes V&T Law §1194(2)(a), •
Urine:
 
Other:
 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): 
Anti-Plea Bargaining Statute (Yes/No): 

Pre-Sentencing Investigation Law (PSI) 
(Yes/No): 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test: 
Criminal Sanctions (Fine/Jail ): 

Administrative Licensing Action 
(Susp/Rev) : 

Other: 

Refusal to Take Implied Consent 
Chemi cal 'Test 

Criminal Sanction (Fine/Jail): 
Administratjve Licensing Action 

(Susp/Rev) : 

Other: 

Yes V&T Law §1194(2)(a) 
Saliva V&T Law §1194(2)(a) 

No 
Yes Unless available evidence determines 
otherwise, plea bargaining is allowed, only to 
another OWl offense. V&T Law §1192(8), 

Yes (Required for felony convictions.) Criminal 
Procedure Law §390.20 

Infraction l - 1st Refusal: Jail-not more than 
15 dys; fine-not more than $50; 2nd Refusal (win 
18 mos): Jai I-not more than, 45 dys; fine-not 
more than $100; 3rd Refusal (w/n d8 mos): 
Jail-not more than 90 dys; fine-not more than 
$250 V&T Law §1800(b) 

None •
None 

None 

Rev for at least 6 mas (at least I yr if under 
21)2; Rev for at least 1 yr for a 2nd or 
subsequent refusal (win 5 yrs) or a 1st refusal 
where there has been a previous OWl off 
conviction (win ,5 yrs) Special Note: These 
revs are mandatory. V&T Law §1194(2)(d) 
See 15 NYCRR (New York'Code Rules and 
Regulations) 13 ~3 & 139.4 for a temporary lie. 
susp. prior to a hearing on a refusal. 
(I) Under V&T Law §1194(2)(b), a person who 
refuses to submit to a chemical test may have 
their license suspended at the time of 
arrai ngment based upon a sworn wri tt,en pol ice 
report, 

l See People v. Steves, 459 N.Y.S.2d 402 (Sup. 1983).
 
2For persons under 21 who have refused to submit to, a chemical test and who have had a previous
 
alcohol/drug driving offense conviction, -revocation for I year or until ,they reach '21 ~hichever
 

is the longer revocation period.
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STATE - New York 

Sanctions for Refusal to Submit to a
• Chemical Test: (continued)
 

Other:	 (continued) (2) A Civil Penalty of $200; a Civil Penalty of 
$500 for a 2nd or subsequent refusal (win 5 yrs) 
or for a 1st refusal where there has been a< 
previous OWl off conviction (win 5 yrs) V&T Law 
§1194(2}(d)(2) 

Sanctions Following a Conviction for a OWl Offense: 

Criminal Sanctions:
 
Impr; sonment:
 

Term (Day, Month, Years,
 
Etc.) :	 "Impaired" status offs (Traffic Infraction) V&T 

Law §§1192(1) & 1193(l)(a); 1st off-Not more 
than 15 dys; 2nd off l (win 5 yrs)-Not more than 
30 dys; 3rd and any subsequent off 1 (win 10 

yrs) -Not more than 90 d~s; Per Se and ' '" ' 
Intoxicated status offs , 1st off (Misd)-Not 
more tha~ 1 yr V&T Law §1193(l)(b); 2nd and any 
subsequent offs3 (win 10 yrs) Cl E Felony-Not 

4 

•
 
~ore than 4 yrs V&T Law §§1192 & 1193(1)(c)
 

Mandatory Minimum Term: None
 

Fine:
 
Amount ($ Range):	 "Impaired" status offs, 1st off-$250; 2nd off 

(win 5 yrs)-$350-500; 3rd and any subsequent 
~ (win 10 yrs)-$500-1,500 'V&l Law' 
§1193(1)(a); Per se and intoxicated status off2 , 
1st off (Misd)-$350-500 V&T Law §1193(l)(b); 
2nd and subsequent offs (win 10 yrs) Cl E 
Felony-$500 to 5,OOOV&T	 Law §1l93(1)(c) 

Mandatory Min. Fine ($):	 "Impaired" status offs, 1st off-$250; 2nd off 
(win 5 yrs)-$350; 3rd and any subsequent offs 
(win 10 yrs)-$500; Per se and intoxicated off l , 
1st off (Misd)-$350; 2nd and any subsequent offs 
(win 10 yrs) Cl E fe1onY-$500S 

Other Penalties: 
Community Service: None 

Restitution 
(eg Vittim's Fund)	 Yes (1) The court may require restitution by a 

defendant to a victim; see §60.27 of the Penal 
Law. (2) A person may also receive compensation 
from the State's victims' compensation fund; see 
§620 et seq. of the Executive Law. 

'A previous alcohol offense	 conviction (of any type) is considered a previous offense. 
2Includes driving while impaired by drugs. 
3A previous offense also includes vehicle assault (Penal Law §§120.03 & 120.04) and vehicle 

•
 
homicide (Penal Law §§125.12 & 125.13) .
 
4SeePenal Law §§66.10, 70.00 and 80.00.
 
5This 'fine (for a felo'ny conviction) may not be mandatory; see People v. Porter, 522 N.Y:S.2d '
 
88 (Co.Ct. 1987).
 

3 - 315 
10th Edition 

http:N.Y:S.2d


STATE - New York 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Other: Special Note: NY has an off known as "Vehicle •
Assault". A person is guilty of such an off if 
they injur~ another in a criminally negligent 
manner while in violation of the OWl law; such 
a~ off is a C1 E Felony; see Penal Law §120.03. 
Ignition interJock. In a six (6) county pilot 
program, the court may require a persOh 
~~onvicted of driving either while impaired or 
~ntoxicated and sentenced to probation to only 
operate veh i c1es equi pped with an "i gn i't ion 
interlock" device; see V&T Law §ll98. 

OWl Offenses and COlIIIIercial Hotor Vehides (CHV)/Coi.erci'al Driver's Lic~nses(t:DL): Licensing 
Action: A person will have their privilege to operate a CMV "revoked" for one (1) year 
(mandatory) (three (3) years (mandatory) if they were transporting hazardous materials) if, 
'I 

while operating a CMV they either (1) had a BAC level of 0.04 or more (percent by weight of 
alcohol in the blood), (2) violated any provision of the OWl law (V&T §1192, subds. 1,2,3 & 
4) or (3) refused to submit,to a chemical test for alcoholic/drug content. For either (1) a 
second,violation'or (2) a combination of two violations of any of the above listed items, there 
is a "disqualification" for a least ten (10) years (mandatory). For either (1) a third 
violation or (2) a combination of three violations of any of the above listed items, there is a 
mandatory permanent "disqualification". SeeV&T Law §§530(5), l193(2)(b)(5), l193(2)(e)(3), 
l194(2)(d)(1)(c) & (d) and 1196(5). Crillinal Sanctions: Infraction: Aperson commits an 
"infraction" if they operate a CMV with a,BAC level at or above 0.04 but below 0.07 (a CMV Per 
Se Level I Offense). The sanctions for an this' "infraction" are the same as for "impaired" 
driving. Hi'sdemeanor: A person commits a misdemeanor if they operate a CHV with a BAC level 

at or above'0.07 but below 0.10 (a CHV Per Se Level II Offense). For a first Per Se Level II •
Offense, 'the sanctions are a fine of $500 to ,$1,500 and/or a jail term of not more than 180 
days. Either (1) for a subsequent Per Se Level II Offense (within five (5) years) or (2) for a 
first such offense where there has been a pre~ious OWl offense conviction (within five (5) 
years), thesanctions,are a fine of $500 to $1,500 and/or a jail term or not more than one (1) 
year. A person commits a misdemeanor if they operate a CMV and violate the regular provisions 
of the OWl law (V&T §1192, subds. 1,2,3& 4). The sanctions for this offense are a fine of 
$500 to $1,500 and/or a jail term or not more than one (1) year. ~: A person commits a 
Ciass E felony if they are convicted of a Per Se Level II offense and have within five (5) 
years been convicted two (2) or more times of either (1) a Per Se Level II offense or (2) ~ 

OWl offense (One of these must be a misdemeanor.). A person ~ommits a Class E f~lony if they 
are convicted two (2) times (within ten (10) years) of operating a CMV in violation of the 
regular provisions of the OWl Law (V&T §ll92, subds. 1, 2, 3 & 4). The sanctions for the above 
felony offenses are a fine of $1,000 to $5,000 and/or a term of imprisonment of not more than 
four (4) years. See V&T Law §1193(1)(d)(1), (2) & (3) and Penal Law §§55.10(1)(b), 
55.l0(2)(b), 70.00(2)(c) & 70.l5(1)(a). 
OWl Offenses Involving Other Hotor Vehicles Used In Commerce: The following sanctions apply to 
persons who operate taxicabs, liveries or a trunk weighing more than 18,000 1bs. but less than 
26,000 lbs. while in violation of the'regular provisions of the OWl law (V&T Law §1192, subds.' 
1, 2, 3 & 4). For a first offense the person commits a misdemeanor and may be fine $500 to 
$1,500 and/or a jail term of not more than one (1) year; in addition, their license is revoked 
for one (1) year. For a subsequent offense (within ten (10) years), person commits a Class E 
fe1o~y and may be fine $1;000 to $5,000 and/or an imprisonment term of not ~ore th~n fo~r (4) . 
years; 'i n addi t ion, such person is "di squa1 i fi ed" from operating these types of vehi c1 es for at 
least five (5) years. See V&T Law §§1193(1)(d)(I), (2) ~, (3), 1193(2)(b)(4) & 1193(2)(E!)(3) 
and Penal Law §§55.10(1)(b), 55.10(2)(b), 70.00(2)(c) & 70.l5(1)(a). •3 - 316 
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STATE - New York 

• Sanctions Following a Conviction for a OWl Offense:
 
(continued)
 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action: 

, Administrative Per Se Law: None 
Other: T~orary 5USP is mandatory whe're a pers~n is 

charged with a violation of V&T Law §1192(2), 
(3) & (4) and they have a previous alcoholldrug 
driving conviction of any type win 5 yrs; see 
V&T Law §1193(2)(e)1. See "Other" under 
Sanctions for Refusal to Submit to an Implied 
Consent Test. 

Post	 OWl Conviction Licensing Action:
 
Type,of Licensing Action
 

(Susp/Rev) :	 "Impaired" status offs2; .li.L!li.f-Susp (Rev if 
pers~n' is under 21 years old); 2nd off (win 5 
yrs of any alcohol driving off)-Rev; Per se and 
intoxicated offs3 , 1st off-Rev; 2nd and any 
subsequent offs (win 10 yrs)-Rev V&T Law 
§1193(2) See Footnote No.4 and the Special 
Note below. 

Term	 of Licen~e Withdrawal 

•
 
(Days, Months, Years, etc.): "lmpai red" status offs, 1st off-9O dys; 2nd off
 

(win 5 yrs of any alcohol driving off)-6 mos;
 
Per se and intoxicated offs, 1st off-At least 6
 
Il105; 2nd and any subsequent offs3 (win 10'
 
yrs)-At least 1 yr V&T Law §1193(2)(a) & (b)
 

Mandatory Minimum Term of 
Withdrawal:	 "Impaired" status offs, 2nd off (win 5 yrs of 

any alcohol driving off)-6 IIOS; Per se and 
intoxicated offs, 2nd and any subsequent offs3 

(win 10 yrs)-l yr V&T Law §l193(2)(a) & (b) 
See Footnote Nos. 3 and 5. 

'There must be "reasonable cause" to believe that the offender violated V&T Law §ll92(2), (3) & 
(4) before the court can impose this suspension. '
 
2If, aperson iscon~icted of an "impaired" offense while operating a motor, vehicle on a,
 
~robationar~ license" such license is suspended for 60 days (mandatory) see V&T Law §510-b(1).
 
Also includes driving while impaired by drugs under V&T Law §1192(4). 

4A person may be issued a,conditional license while participating in·a rehabilitation program. 
However, a person is' not permitted to take part in such aprogram1and obtain a conditional . 
license (I) if, prior to 11/1/88, they have participated in such a program win a five yr period 
or (2) if, after 11/1/88, they have been·convicted of a subsequent alcohol driving offense. 
Successful completion of the program shall satisfy any sentence of imprisonment and allow an 
offender to apply for reinstatement of hislher driver's .license. V&T Law §1196(4) 
SUnder V&T Law §1193(2)(c), if a person is convicted of two (2) violations of V&T Law §1192(3) 
& (4) where a personal injury has resulted in each offense, their license is permanently 
r;evoked. 

• 
Special Note: A person under 21 yrs old, who is convicted of 2ill'. alcohol driving offense shall 
for a 1st offense have their license revoked for 1 year and for a subsequent offense revocation 
for I year or until they reach	 21 which ever is the great~r period .of time. A conditional 
license is not available. See	 V&T Law §1l93(2)(b)(6), (7) & (9). 
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Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Other: •Rehabilitation: 
Alcohol Education: Yes for all offs V&T ,Law §1196 
Alcohol 'Treatment: Yes for all offs V&T Law, §1196 
Alcohol Education/ 

Treatment as an Altern

ative to Criminal
 
Licensing Actions
 
(Describe) : Yes (with court's permission) V&T Law §1196(4}
 

Vehicle Impoundment/Confiscation:
 
Authorized by Specific
 

Statutory Authority: , forfei ture. A defendant's veh i c1e may be 
subject to forfeiture if they have been 
convicted of a OWl felony offense (e.g., a 
second OWl offense win 10 yrs). This sanction 
is not mandatory. Civil Practice Law & Rules 
§§1301(5) & 1311(1)(a) and Holtzman v. Bailey, 
503 N.Y.S.2d 473 (Sup. 1986) 

Terms Upon Which Vehicle
 
Will Be Released: NIA
 

Other:	 Registration SuspensionlRevocation. The 
registration of a defendant's vehicle may be 
susp/rev. Registration susp/rev periods are the 
same as the license susp/rev periods for OWl 
offense convictions. V&T Law §1193(2}. 

Miscellaneous Sanctions 
Not Included Elsewhere: A defendant may be required to attend a "victim • 

impact program".· Thi s program consi sts of a 
single session in which prior ,OWl offenders 
discuss the impact that such an offense has had 
on them. V&T Law §1193(f} 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense:	 Yes Vehicle Manslaughter in the 2nd degree-Cl 0 

felony Death of another based on criminally 
negligent action while in violation of the OWl 
laws; see Penal Law §125.12. _ See Footnote No.1. 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term): Not more than 7 yrs Penal Law §70,00(2}(d) 
Mandatory Minimum Term: None 
Fine ($ Range): Not more than $5,000 Penal Law §80.00(1)(a) 
Mandatory Minimum Fine: None 

lIf a person kills another while operating a motor vehile while their license is . 
suspended/revoked for either an alcohol/drug driving offense convictinn or for refusal to 
submit to a chemical test, they have committed Vehicle Manslaughter in the 1st degree which is 
a Class C Felony. The sanctions for this offense are a jail sentence of not more than 15 yrs 
and a fine of not more than $5,000. Penal Law §§70.00(2}(c}, 80.00(1}(a} & 125.13 
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STATE - New York 

•
 

•
 

•
 

Other Criminal Actions Related to OWl: (continued) 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: Rev V&T Law §510(2)(a)(i) 
Length of Term of 

Licensing Withdrawal: At least 6 IIOS V&T Law §510(6) 
Mandatory Action--Minimum 

Length of License 
Withdrawal: 6'IIOS V&T Law §510(6) 

Other:	 Special Note: Persons convicted of either 1st 
or 2nd degree (See Footnote No. 1 on 3-286.) 
Vehicle Manslaughter are not eligible for the 
shock incarceration program. See Correction Law 
§§865(1), 866 & 867. 

Oriving While License Suspended or Revoked 
Wh.re the Basis Was a' OWl Offense: 

Sanction: 
Criminal: 

Imprisonment (Term): "isd l 7 to 180 dys V&T Law §511(2)(a)(iii) & 
(2)( b) See Footnote No.2. 

Mandatory Minimum Term 
of Imprisonment: None 

Fine ($ Range): $500-$1,000 V&T Law §51l(2)(b) 
Mandatory Minimum Fine: None 

Administrative Licensing Actions:
 
Type of Licensing Action
 

(Susp/Rev) : None
 

Length of Term of License
 
Withdrawal Action:
 

Mandatory Term of License
 
Withdrawal Action: '
 

1Aggravated unlicensed operation of a motor vehicle in the second degree. As a condition of 
probation, the court may require a defendant to participate in an either alcohol or drug 
treatment program; see V&T Law §5l1(2)(b) & (6). Also, under V&T §511-b, for a 1st or 2nd 
offense, the vehic1e'used in the offense may be impounded; the vehicle may be "redeemed" to a 
~erson who has furnished satisfactory evidence of registration and financial security. 
A person operating a motor vehicle while OWl and while their license has either been suspended 

or revoked for a previous OWl conviction commits the offense of aggravated unlicensed operation 
of a motor vehicle in the first degree which is a Class E Felony and they are subject to the 
following sanctioris: Imprisonment-Not more than 4 yrs;' fine-$500-$5,OOO. As a condition of 
probation, the court may require a defendant to participate in either an alcohol or a drug 
treatment program. See V&T Law §511(3)& (6) and Penal Code §70.00(2)(e). The defendant's 
vehicle may also be subject-to forfeiture; see Civil Practice Law and Rules §§1310(5) and 
131l( 1)(a). 
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Other Criminal Actions Related to DWI: (continued) 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 •Grounds for Being Declared an
 

Habitual Offender:
 
Term of License Rev While
 

Under Habitual Offender Status:
 
Type of Criminal Offense if
 

~ 

Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
D~i~ing While on Habi(ual Offender
 
Status:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imp ri sOnlnent:
 
Fine ($ Range):
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No):	 Yes N.Y. County Law §674(3)(b) 1 •BAC Chemical Test Is Given to the 
the Following Persons:
 

Driver: Yes
 
Vehicle Passengers: No
 

Pedestrian: Yes (if 16'yrs or older)
 

Laws Establishing the Minimum Ages
 
Concerning Alcoholic Beverages:
 

Minimum Age (Years) Sale/Purchase:	 21 2 (Year Eff: 1985) Alcoholic Beverage 
Control Law §§65 & 65-b & 82 and Penal Law 
§260.20(4} 

Minimum Age (Years) Possession: 21 3
 

Minimum Age (Years) Consumption: 21 3
 

lThe test shall not be made if there is reason to believe that the decedent is of a religious 
faith which is opposed to such test on religious or moral grounds; see N.Y. County Law 
~674(3)(b) . 
It is not a crime for a minor to simply purchase alcoholic beverages. However, it is a crime 

for a mi nor to use "wri tten evi dence" of thei rage whi ch is "fal se" or "fraudul ent" in order to 
obtain alcoholic beverages; see Alcoholic Beverage Control Law.§65-b. 
3Unlawful possession with intent to consume by persons under 21 years old. See Alcohol 
Beverage Cont~ol Law §65-c. Exceptions: (1) Either a person under 21 year old is required as' 
part of an educational curriculum to consume/taste alcoholic beverages or (2) 'such person'has 
been provided alcoholic beverages by a parent/guardian. 
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• Other State Laws Related To Alcohol Use: (continued)
 

Dram Shop Laws and Related Legal Actions:
 
State Has a Dram Shop Law (Yes/No):	 Yes N.Y. Gen. Oblig. Law §§11-100 & 11-101 
"Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): Berkeley v. Park, 262,N.Y.S. 2d 290 (1965) 

Dram Shop Actions-Social Hosts:	 Yes-Lilli ted Liability apples only in situations 
where the person being served alcoholic 
beverages is under 21 years old. 1 N.. Y, Gen. 
Oblig. Law §11-100 Note: In Joly v. Northway 
Motor Car Corp., 517 N.Y.S.2d 595 (A.D. 3 Dept. 
1987), the court found no social host liability 
at a party given by a business where alcoholic 
beverages where furnished to adult guests. 

Other:	 None 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

Type of Criminal Action:	 Class A Hisd §§65 & 130(5) of the Alcoholic 
Beverage Control Law and §§55.10(2)(b), 70.15(1) 
and 80.05(1) of the Penal Law 

• Term of Imprisonment:	 Not ~re than 1 yr 
Fine ($ Range):	 Not -are than $1,000 (For corporations, the 

fine is not more than $5,000; see §80.10(1)(b) 
of the Penal Law. 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes suspended, cancelled, or revoked Alcoholic 

Beverage Control Law §17(3) 
Length of Term of License Withdrawal: Not specified in the statute 

• 
I Note : In Montgomery v. Orr, 498 N.Y.S.2d 968 (Sup. 1986), The court held a social host liable 
on a factual situation, concerning the service of alcoholic beverages to persons under 21 years, 
old, arising prior to the enactment of N.Y. Gen. Oblig. Law §11-100. The court based its-
decision on common law negligence principles. 
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STATE - New York 

Other State Laws Related To Alcohol Use: (continued) 

Criminal Actions Against Owners or 
",Employees of Establishments that Serve 

Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to'Those, Persons 
Under the Minimum Legal Orinking Age: 

'c~ype of Cri~inal Action: 

Term of Imprisonment: 

Fine ($ Range):" 

Administrative Actions Against Owners of 
Establishments That Serve Alcohol,ic 
Beverages tO,Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Wi thdrawn , (Y,es/No) : 

Length of Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

• 
Class A or B Hisds l &2 §§65 & 130 of the 
Alcoholic Beverage Control Law and 
§§55.10(2)(b), 70.15(1), 70.15(2), 80.05(1), 
80.05(2), 80. 10(1)(b), 80.10(1)(c) & 260.20 of 
the Penal Law 
Cl A Misd-Not more than 1yr; Cl B ~isd-Not,more 

than 3 IlOS 

Cl A Mi sd-Not more than $1.000 (Not "more than 
$5,000 for corporations); Cl B Misd-Npt more 
than $500 (Not more than $2,000 for corporations) 

Yes Alcoholic Beverage Control ,Law §17(3) 
suspended, cancelled, or revoked 
Not specified in the statute 

No • 
No 
Yes - Driver and passengers V&T Law §1227 

lpenal Law §260.20(4), concerning the selling or g1vlng of alcoholic beverages to a person
 
under 21 years old, does not apply to the parent or guardian of such a person.
 
2Under N.Y. law, ther'e are two provisions making,it illegal to sell alcoholic bever.ages to"
 
persons under 21 years old. One is in the Alcoholic Beverage Control Law (§65); the other is 
in the Penal Law (§260.20). A violation of §65 of the Alcoholic Beverage Control Law is a 
Class A,misdemeanor(See §130 of the Alcoholic Beverage Control Law); a violation of §260.20 of 
the Penal Law is a class B misdemeanor. ' See ,also §55.10(2)(b) of the Penal Law. •:3 - 322 
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S~ATE:	 NORTH CAROLINA 

•
 
General Comments:	 See Gen. Stat. of North Carolina.
 

Basis for a OWl Charge: 

Standard OWl Offense:	 Under the ~nfluence of an impairing substance 
(alcohol)l §§20~4-4.01(14a) & 20-l38.l(a)(1) 

Illegal Per Se Law (BAC/BrAC Level): 0.102&3 §§20-4.01(0.2) &20-138. 1(a)(2) 
Presumption (BAC Level): None 
Types' of Drugs/Drugs and Alcohol: Under the influence of Any Impairing Substance1 

§§20-4.01(14a) & 20-138. l(a)(l) 
Other: for Commercial Motor Vehicle Operators, see p. 

3-324. 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law:	 Yes §§20-l6.2(i) & 20-16.3 
Implied Consent Law: 

Arrest Required (Yes/No): Yes4 §20-l6.2(a) 
Implied Consent Law Applies to 

Drugs (Yes/No):	 Yes §§20-l6.2 & 20-139.1 
Note: Sec. 20-139.1 only applies to procedures 
governing chemical tests for alcohol 
concentration. 

• 
Refusal to Submit to Chemical Test 

Admitted into Evidence: Yes (Criminal Cases) §20-l6.2(a)(3) 
Other Information: None 

Chemical Tests of Other Substances for BAC Level
 
Which Are Authorized Under the Implied Consent Law:
 

Blood: Yes-Lillited5
 

Urine: N05
 

Other: No5
 

lThe term "impairing substance" means either alcohol, controlled substance (under Ch. 20). any 
other drug or psychoactive substance. §20-4.01(14a) 
2This State's illegal per se law also makes it an offense to operate a motor vehicle with a 
Q..!:..e.ill alcoho.l concentration level of 0.10 or more. 
3Special Note: It is illegal for a provisional licensee, a person betwee,n the ages of 16 and 
18, to operate a motor veh with ~ alcohol or a controlled substance in their 'body. This does 
not apply in situations where the controlled substance was lawfully obtained and is taken in 
therapeutically appropriate amounts. §20-l38.3. 

• 
4Arrest or if criminal process for the OWl offense has been issued. §20-16.2(al) 
5The taki~g of blood appears to be limited to unconscious persons or to those who are incapable 
of refusing a test. However, the officer may direct the administration of any other chemical 
test that may be effectively performed. §20-l6.2(a) & (b) 
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Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): No
 

Anti-Plea Bargaining Statute (Yes/No): No However, the law does require the prosecutor
 • 
to explain a reduction or dismissal of a OWl
 
charge; see §20-138.4.
 

:Pre-Sentencing Investigation Law (PSI)
 
(Yes/No): Yes §§20-179(m) & 20-179.1
 

Sancti~ns for Refusal to Submit to a
 
Chemical Test:
 

Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail): No
 
Administrative Licensing Action
 

(Susp/Rev): No
 
Other: None
 

Refusal to Take Implied Consent
 
Chemical Test:
 

Criminal Sanct.ion (Fine/Jail): None
 
,Administrative Licensing Action
 

(Susp/Rev) :	 1st refusal: Rev-1Z 80S (6 mos mand. with 10 dy 
immediate mand. rev); 2nd or sub. refusal (w/n 7 
yrs): Rev.-1Z IJOS .(withlO dys immediate mand. 
rev) §§20-16.2(d) & 20-16.5 1 

Other:	 Special Note: A limited driving privilege 
license may be issued after 6 mos of the rev 
period have passed provided the driver either •
(1) has not had a previous chemical test refusal 
(w/n 7 yrs), (2) has not had a previous OWl 
offense conviction (w/n 7 yrs) or has not been 
charged with a OWl offense that involved either 
death or critical injury to another person. 
§20-16.2(el) 

lFor persons 16-18, provisional licensees, a rev of 45 dys or until the person reaches 18
 
whic~ever is the longer period (mandatory); this rev is in addition to ,and runs concurrently
 
with any other licensing action authorized by law for an implied consent law violation; see
 
§§20~4.01(3Ia) & 20-13.2.
 

OWl Offenses and COlIIIK!rcial Hotor Vehicles (.CHV)/COlIIIIercial Driver's licenses (COL): A person
 
is "disqualified" .from operating a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting
 
hazardous materials) if, while driving a CMV, they (1) have a BAC/BrAC level of 0.04 or more,
 
(2) are under the i nfl uence. of an impai ri ng substance or (3) refuse to submi t to a chemi cal 
test for an alcohol concentration. For either (1) a subsequent violation or (2) a combination 

.of two or,more violations of any of the above listed items, the "disqualification" is for life 
(10 yrs. mand.). It is a misdemeanor to operate a CMV·(l) while appreciably under the 
influence of an impairing substance or (2) with a.SAC/BrAC level of 0.04 or more. The 
sanctions for thi~~ffense are jail for not more than 2 yrs and a fine of not less than $100. 
See §§20-4.01(0.2)(3d), (5a), (14) & (25a), 20-17.4(a) & (b) and 20-138.2. •
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STATE - North Carolina	 / 

Sanctions Following a Conviction for a DWI Offense:• Criminal Sanctions: 
Imprisonment: 

Term (Day, Month, Years, 
Etc.) :	 Levell Punishment - 14 dys-24 80S; Level 2 

Punishment - 7·dys-12 80S; Level 3 Punishment 
72 hrs-6 8Os l ; Level 4 Punishment - 48 hrs-120 
dys1; Level 5 Punishment - 24 hrs to 60 dys2 
§20-179 See the Special Note on p. 3-326: 
4th off or sub. off (win 7 yrs) (Habitual 
impaired driving) (Class I Felony) - 1 to 5 yrs 
(§§14-1.1(a)(9) & 20-138.5) 
For Provisional Licensees, See the Special Note 
on p. 3-327. 

Mandatory Minimum Term:	 Levell Punishment - 14 d,S (or 4 con. dys in 
jai 1 and 20 dys of "house arrest); Level 2 
Punishment - 7 d,S (or 2 con. dys in jail and 10 
dys of "house arrest) See the Special Note on 
p. 3-326. §20-179(g) & (h) 
4th off or sub. off (win 7 yrs) (Habitual 
impaired driving) (Class I Felony)~l yr 
§20-138.5 

Fine: 

• 
Amount'($ Range): Levell Punishment - Not more than $2,000; Level 

Z Punishment - Not more than $1,000; Level 3 
Punishment - Not more than $500; Level 4 
Punishment - Not more than $250; Level 5, 
Punishment - Not more than $100	 §20-179 
4th off or sub. off (win 7 yrs) (Habitual 
impaired driving) (Class I Felony)-Fines 
authorized but not specified in the statute. 
§§14-1.1(a)(9) & 20-138.5. 

Mandatory Min. Fine ($):	 None 

Other Penalties: 
Community Service:	 Level 3 Punishment - 72 hrs; Level 4 Punishment 

- 48 hrs; Level 5 Punishment - 24 hrs See 
Footnote No.2. §20-179 

Restitution 
(eg Victim's Fund)	 Yes (1) Direct compensation by the defendant to 

a victim (§15B~24) (2) Also via a victims' 
compensation fund (§15B~1 st seq See especially 
§15B-2 (5) . ) 

Other:	 House Arrest. For eith~~ Levell or Level 2 
Punishment, "house arrest" may be authorized in 
lieu of part of the mandatory term of 
imprisonment. §20-179(g) & (h). 

1The term of imprisonment	 may be'suspended on the condition that the defendant either (1) serve 

• 
the minimum term of imprisonment as a special condition of probation, or (2) perform the 
indicated community service, or (3) have their license withdrawn for the period of time shown 
under Post-DWI Conviction Licensing Action or (4) any combination of the above. 
2Community service is imposed as a condition of probation. 
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Sanctions Following a Conviction for 
(continued) 

a OWl Offense: 

Special Note: The level of punishment to be 
given a OWl defendant is determined by weighing 
the aggravating and mitigating	 factors as 
specified in §20-179. However, (1) the court 
must	 impose level 2 punishment (§20-l79(h)) if 
(1) there has been a previous OWl conviction win 
a 7 yr period or (2) there has been an injury 
related to a OWl off. The court must .impose 
Levell punishment (§20-l79(g)) if (1) there has 
been two previous OWl offense conviction win 7 
yrs (i.e., for a 3rd OWl offense). The court 
must also impose Level 1 p~nishment (§20-l79(g)) 
if any two or more of the following conditions 
exist: (1) The defendant has a previous OWl 
offense conviction (win 7 yrs) of the offense 
charged; (2) the defendant at the time of the 
offense was driving on a revoked license where 
such revocation was based on a previous OWl 
off~nse conviction; or, (3) the present offense 
resulted in a serious injury~ "§20-l79(c) 

Administrative Li~ensing"Actions: 

Pre-OWl Conviction Licensing Action: 
Administrative Per Se Law:	 Yes 0.10 BAClBrAC1&2-Rev for 10 dys (A limited 

license cannot be issued following a rev under 
this section; see §20-l6.5(f).) Note: If the 
driver is late in surrendering or does not 
surrender their license to the court when 
ordered to do so, the rev period is 30 dys. 
§20-l6.5(f) 

Other:	 None 

Post	 OWl Conviction Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev) :	 1st off-Rev; 2nd off (win 3 yrs)-Rev; 3rd off 
(where the 2nd off was win 5 yrs of the 
3rd)-Rev §§20-l7, 20-19 & 20-179 
4th or sub. off (win 7 yrs)-Rev §20-138.5 
For Provisional Licensees, see the Special Note 
on p. 3-327. 

•
 

•
 

'The standard is the same as for illegal per se.
 
2Fqr commercial motor vehicle operators, the BAC/BrAC level is 0.04; see §20-l6.5).
 •
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STATE - North Carolina 

Sanctions Following a Conviction for a OWl Offense:• (continued) 

Term of License Withdrawal 
(Oays"Months, Years, etc.): 

Mandatory Minimum Term of 
Withdrawal: 

Other: 
Rehabilitation: 

Alcohol Education: 
Alcohol Treatment: 

• 

1st off-l yr (or Level 3 Punishment-90 d,S, 
Level 4 Punishment-50 d,S, Level 5 Punishment-30 
d,S) 1; 2nd off-4 yrs; 3rd off (where the 2nd off 
was win 5 yrs of the 3rd)-Pennanent; 4th or sub. 
Qf£ (win 7 yrs)-Pennanent (§20-138.5) Levels 
~ Punishment-See the revs above for multiple 
OWl convictions and the Special Note on p. 3-326. 

2nd off-2 ,rs (After 2 yrs., a conditional 
license may be issued); 3rd off- 3 yrs (After 3 
yrs., a conditional license may be issued); 4th 
or sub. off (win 7 yrs)-Penaanent (§20-138.5) 
(Note: For Levels 3. 4, & 5 Punishment: 
Temporary license withdrawal as a condition of 
probation.) 

Yes See §20-l79.2. 
Yes Under §20~179. 1, treatment may ,be order by 
the court as a c~ndition.of probation. Also, 
under §29-179(kl), the court may order that a 
term of imprisonment imposed as a condition of 
probation be served in an inpatient alcohol 
treatment facility. 

IUnder §20-179.3, a limited driving privilege may be granted for essential purposes as 
specified in the section (e.g., employment) provided,a driver has not had either a previous 
conviction win 7 yrs or a previous OWl injury related conviction; the privilege is not 
effective until after the Court ordered license withdrawal period, if any, has, been completed 
as a part of probation requirements. 

Special Note: For persons who, have provisional licenses, persons 16-18 yrs old, the following 
sanctions apply: 

1) For the offs of driving with any alcohol or controlled substance in their body but 
where such amount would not result in a normal OWl charge and conviction (see §20-138.3) 
a rev for 45 dys or until the person reaches 18 whichever is the longer rev period; this 
revocation period is mandatory. A violation of §20-138.3 is a misdemeanor. The sanctions 
for this offense are a jail term of not more than 60 dys andlor a fine of not more than 
$100 (§20-176(c). 
2) For a OWl conviction - a rev for 45 dys or until the person reaches 18 whichever is the 
longer rev period (this revocation period is mandatory) ~ a regular OWl rev. These 
revs, however, are to run concurrently; see §§20-4.01(31a) & 20-13.2. 

• 
3)Note: A person convicted under §20-138.3 may also be convicted of a regular OWl offense 
(§20-138.1). I.e., a §20-138.3 offense is not a lesser included offense under §20-138.1. 
However, the aggregate punishment that can be imposed cannot exceed 1he maximum punishment 
for a OWl offense (§20-l38. I). §20-138.3(c) 
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STATE - North Carolina 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Alcohol Education/ 
Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe) : 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: 
Terms Upon Which Vehicle 

'Will Be Rele~sed: 

Other: 

Miscellaneous Sanctions 
Not Included Elsewhere: 

Other Criminal Actions Relatedto"DWI: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: 

Sanctions: 
Criminal Sanction: 

I~p~i~onm~nt (Term): 

Mandatory Minimum Term: 
Fine '(fRa~ge): 

Mandatory Minimum Fine: 
Administrative Licensing Action: 

Licensing' Authorized and 
Type of Action: 

Length of Term of. 
Li~ensing Withdrawal: 

•
 
None 

A driver's veh may be subject to forfeiture if 
the driver was operating a veh (1) while OWl and 
(2) while his/her license has been revoked for a 
previous OWl off, implied consent refusal, or 
other mandatory rev. that involved alcohol. 
§20-28.2 

None 

Yes Death by Vehicle (Class I felony if death 
is OWl related) Hisd (If death is not OWl 
related) §20-141.4 • 
Class I felony-Not more than 5 yrs (§14-1. 1)
 
Misd-Not more than 2 yrs (§20-141.4(b))
 
None
 
Class I felony-Fines authorized but not
 
specified in the statute; see §14-1. 1. Misd-Not
 
more than $500 (§20-141.4(b))
 
None
 

Rev 

1 yr unless the trial judge issues a limited 
driving privilege to the person convicted con
taining a condition that the defendant success
fully completes a course of instruction at an 
Alcohol Drug. Ed. Traffic Schoor. If the 
defendant complies with these provisions, the 
Division must restore his/her license within 6 
mos. §§20-17(1) and 29-19(c) 

Mandatory Action--Minimum 
Length of License 
Withdrawal: None 

Other: None
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STATE - North Carolina 

• Other Criminal Actions Related to OWl: (continued)
 

Driving While License Suspended or Revoked
 
Where the Basis Was a OWl	 Offense: (See Vehicle Impoundment/Confiscation on p. 

3-328. ) 
Sanction: 

Crimi nal: 
Imprisonment (Term):	 Hisd. (1) Not to exceed 2 yrs §20-28( a) . (2) 

If a person's license has been permanently 
revoked and they thereafter drive-30 dys to 2 
yrs §20-28(b) 

Mandatory Minimum Term 
of Imprisonment: If a person's license has been permanently 

revoked and they thereafter.drive-30 dys 
Fine ($ Range):	 (1) Not less than $200 20-28(a) (2) If a 

person's license has been permanently revoked 
and they thereafter drive-not more than $1,000 
§20-28 

Mandatory Minimum Fine:	 None 

• 
Administrative Licensing Actions:. 

Type of Licensing Action 
(Susp/Rev): 1st or 2nd off-Susp or Rev; 3rd off-Rev §§20-28 

& 20-28.1 
Length of Term of License 

Withdrawal Action:	 1st off-1 yr susp/rev added to original susp/rev 
period; 2nd off-2 yrs susp/rev added to original 
susp/rev period; 3rd off-Pensanent rev 
§§20-28(a) & 20-28.1 

Mandatory Term of License 
Withdrawal Action:	 1st off-90 dys; 2nd off-.12 IIOS; 3rd off-3 yrs 

(The licensing agency may issue a new license 
with or without conditions after these terms of 
license withdrawal.) §§20-28(a) & 20-2B.l 
Special Note: If a person is convicted of a OWl 
off and they were at the time of such off 
driving while their license was revoked for a 
previous OWl off conviction (w/n7 yrs), the 
Court must impose Levell punishment; see 
§20-179(c). 

Habitual Offender Laws: 
State Has Such Law (Yes/No):	 No (Note: The habitual offende~ law (§§20-220 

to 20-231) was repealed by Session Laws 1977, 
Ch. 243, §1. ) 

Grounds for Being Declared an
 
Habitual Offender:
 

Term of License Rev While
 
Under Habitual Offender Status:
 

Type of Criminal. off if
 

•	 
Convicted on Charges of 
Driving While on Habitual 
Offender Status 
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Other Criminal Actions Related to DWI: (continued) 

Sanctions Following a Conv~ction of
 
~riving While on Habitual Offender
 •Status:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment:
 
Fine ($ Range):
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): No
 
BAC Chemical Test Is Given to the
 

the Following Persons:
 
Driver:
 
Vehicle Passengers:
 
Pedestrian:
 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages:
 

Minimum Age (Years) Sale/Purchase: 21 (Year Eff: 19B6) §§lBB-302(a) & (b)
 
Minimum Age (Years) Possession: 21 §§l,BB-301(f)(4) & lBB-302(b) (employment
 

exemption)
 
Minimum Age (Years) Consumption: 21 §18B-301(f)(4)
 • 

Dram Shop Laws and Related Legal Actions:
 
. State Has a Dram Shop Law (Yes/No): Yes §§lBB-120 et seq.l (The 1aw 1imits
 

recovery to $500,000.)
 
"Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): Yes Hutchens v. Hankins, 303 S.E.2d 584 (N.C. 

App. 1983) (discretionary review denied by the 
North Carolina Supreme Court 305 S:E.2d 734 
(N.C. 1983», Freeman v. Finney, 309 S.E.2d 531 
(N.C.App. 1983) (discretionary review denied by 
the North Carolina Supreme Court 315 S.E.2d 702 
(N.C. 1984» , and Chastain v. Litton Systems, 
Inc., 694 F.2d 957 (CA4, 1982)2. 

lThese statutory provisions create a Dram Shop type of liability in situations involving minors 
(those persons under 19 yrs old) who cause damages while OWl. ,The law places limitations on 
damage amounts which can be awarded in such actions. However, the law specifically does not 
limit or prohibit Dram Shop actions based either on other statutes or on "common law". 
2Cert. den., 462 U.S. 1106 (1983). 
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• Other State Laws Related To Alcohol Use: (continued) 

Dram Shop Actions-Social Hosts:	 Yes-Li.ited A social host may be held liable 
for the actions of intoxicated minor guests. 
Hart v~ Ivey, 403 S.E.2d 914 (N.C.App. 1991) 

Other: None 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

Type of Criminal Action: Hisd §§14-3, 18B-102 & 18B-305 
Term of Imprisonment: Not more than 2 yrs 
Fine ($ Range): A fine is authorized but is n6t specified. See 

Footnote No.1. 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No):	 Yes2 (Left to the Board's discretion as to 

whether to suspend or to revoke.) . §§18B-104 & 
18B-305 

Length of Term of License Withdrawal:	 Susp-Not more than 3 yrs; rev period is not 
specified in the statute. 

• Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: Hisd §§14-3, 18B-102 & 18B-302 
Term of Imprisonment: Not more than 2 yrs 
Fine ($ Range): A fine is authorized but is not specified. See 

Footnote No.1. 

Administrative Actions Against Owners of
 
Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking "Age:
 

License to Serve Alcoholic"Beverages 
Withdrawn (Yes/No):	 Yes2 (Left to the Board's discretion as to 

whether to suspend or to revoke.) §§18b-104 & 
18B-302 

Length of Term license Withdrawal:	 Susp-Not more than 3 yrs; rev period is not 
specified in the statute. 

•
 
l The following administrative fines may also be imposed on a permittee: 1st off-up to $500:
 
2nd off-up to $750; 3rd off-up to $1,000. See §18B-104.
 
2In lieu of either suspension or revocation, the permittee may agree to pay a penalty of not
 
more than $5,000; see §18B-104.
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Other State Laws Related To Alcohol Use: (continued) 

Anti-Happy Hour Laws/Regulations: Yes (Regulation) T04: 02S.0200 1 •
Laws Prohibiting (1) the Possession of 
, .open Con ta i ners of A1co~ol i c ,Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages i'n the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): §18B-401(a~ 

Anti-Consumption Law (Yes/No): driver only §18B-401 (a) 

•
 

lNorth Carolina Administrative Code 
2The law states that "it. shall be unlawful for a person to transport fortified wine or 
spiritous liquor in the passenger area of a motor veh in other than the manufactur~r'~ unopened 
original·container. It shall be unlawful fo~ a person who is driving a motor veh on a highway 
or public veh area to .consume in the passenger area of that veh any malt beverage or 
unfortified wine." 
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STATE: NORTli DAKOTA 

•
 
General Comments:
 

Basis for a OWl Charge:
 

Standard OWl Offense: 

Illegal Per Se Law (BAC/BrAC Level):
 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other:
 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law: 
Implied Consent Law: 

Arrest Required (Yes/No): 
Implied Consent Law Applies to 

Drugs (Yes/No): 
Refusal to Submit to Chemical Test 

Admitted into Evidence: 

• Other Information: 

See North Dakota Century Code Annotated. 

Under the influence of intoxicating liquor 
§39-0B-Ol(1}(b} 
0.101 §§39-0B-Ol(1}(a} and 39-20-07(3) &,(4) 
None
 
Under the i nfl uence of (1) Any Drug or ",
 
Substance, (2) Any Combination of Drugs or
 
Substances and (3) a Combination of Intoxicating
 
Liquor and Any Drug or Substance
 
§39-08-01(1}(c} & (d)
 
For Commercial Motor Vehicle Operators, see p.
 
3-335.
 

Yes §39-20-14 

Yes §39-20-01 

Yes §39-20-01 

Yes (Criminal Cases) §39-20-0B and City of
 
West Fargo v. Maring, 458 N.W.2d 318 (N.D. 1990)
 
Admissible provided the defendant testifies .
 
In any accident in which there is either a death
 
or a serious bodily injury and there is probable
 
cause showing that a driver is OWl, such driver
 
may be compelled to submit to a chemical test;
 
see §39-20-01. 1.
 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood:
 
Urine:
 
Other:
 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): 
Anti-Plea Bargaining Statute (Yes/No): 
Pre-Sentencing Investigation Law (PSI) 

(Yes/No): 

Yes §39-20-01 
Yes §39-20-01 
Saliva §39-20-01 

No 
No 

Yes §39-0B-Ol (Addiction evaluation) 

lSec. 39-0B-Ol(1}(b) provides that the illegal per se offense is based on a blood alcohol' 

• 
concentration of 0.10 percent by weight. However, §39-20-07(4) defines "alcohol concentration" 
as grams of alcohol per 100 milliliters of blood, grams of alcohol per 210 liters of. breath or 
grams of alcohol per 67 cubic centimeters of urine; this definition may be used in both 
criminal and civil proceedings. 
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Sanctions for Refusal to Submit to a 
Chemical Test: •Refusal to Take a Preliminary Breath Test: 

Criminal Sanctions (Fine/Jail): No 
Administrative licensing Action 

(Susp/Rev) : Same as for Implied Consent Refusal §§39-20-04 
& 39-20-14 

Other: None 

Refusal to Take Implied Consent 
Chemical Test: 

Criminal Sanetio~ (FineIJail); None 
Administrative licensi~~ Action 

(Susp/Rev) : 1st refusal Rev.-l yr; 2nd refusal l (win 5 yrs.) 
Rev.-2 yrs; 3rd or sub. refusal' (w/n 5 yrs.) 
Rev.-3 yrs. These license revocations are 
mandatory; i.e., no temporary restricted license 
may be issued. §§39-06.1-11(2) & 39-20-04. 
Note: A person is not subject to licensing 
action for a refusal if they plead guilty to a 
OWl offense; see §39-20-04(2). 

Other: None 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sa~ctions:
 

Imprisonment:
 
Term (Day, Month, Years,
 •

Etc. ):	 1st off (Cl B Misd)-Not more than 30 d,S; 2nd 
off (win 5 yrs) (Cl B Misd)-Not more than 30 
dys; 3rd (win 5 yrs) (Cl A Misd)-Not more than 
yr; 4th and subsequent offs (win 7 yrs) (Cl A 
Misd)-Not more than 1 yr §§12. 1~32~01 and 
39-08-01(2) & (4) 

Mandatory Minimum Term:	 1st off-No; 2nd off (win 5 yrs)-4 d,S of which 
48 hrs must be served cons 2; 3rd off (win 5 
yrs)-60 d,S of which 48 hrs must served cons 2; 
4th and subsequerri-2fi (win 7 yrs)-180 dys of 

2which 48 hrs must be served cons. See the 
Footnote No.3 below and the Special Note under 
Miscellaneous Sanctions on p. 3-337. 

'Special Note: Previous OWl convictions are considered as previous refusals for the purpose of
 
determining license enhancement sanctions under the Implied Consent law.
 
2The mandatory fine and imprisonment sanctions may be either suspended or deferred if the
 
def@ndant was only "in actual physical control of a motor v@hicle." This exclusion, howev@r,
 
do@s not apply if th@d@f@ndant was "driving" avehicle. S@@ §39-08-0l(4)(e)(I) .. For pl'!rsons 
und~r 18 ~@ar old, who hav@ b@en convict@d of a subsequent OWl offens@ (w/n 5 yr~), a sentenc@ 
of 48 con. hrs in jail or 10 dys of community SHvic@. See §39-08-01 (4) (e)(2) .. 
3S@e §39-08-04(a) and Stat@ v. N@lson, 417 N.W.2d 814 (N.D. 1987). •

3 - 334 
10th Edition 
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• 
~ons Following a Conviction for a OWl Offense:
 
(continued)
 

Fine: 
Amount ($ Range):	 1st off-Not more than $500; 2nd off (win 5 

yrs)-Not more than $500; 3rd offs (win 5 
yrs )-Not more tha~ $1,000; 4th and subsequent 
off-Not more than $1,000 §12. 1-32~01 

Mandatory Min. Fine ($):	 1st off-$250; 2nd off (win 5 yrs)-$500; 3rd and 
subsequent offs (win 5 yrs) $1,000 See Footnote 
Nos. 2 and 3 on p. 3-334. 

Other Penalties: 
Community Service:	 2nd off (win 5 yrs)-10 d,S as an al~ern~tive to 

imprisonment (does not apply to other subsequent 
offenses) See Footnote Note No.2 on p. 3-334. 

Restitution 
(eg Vi~tim'~ Fund)	 Yes By the defendant for all offs (§§5-01-06. 

i2.1-32-02 & 12.1-32.08) and via a victims' 
compensation fund (§65-13-01 et seq.). 

Other:	 The court or driver licensing agency may order a 
defendant to install an "ignition interlock" 
device on their veh. §§39-06.1-11 & 39-08-01.3. 

• 
Administrative Licensing Actions:
 

Pre-OWl Conviction Licensing Action:
 
Administrative Per Se Law:	 Yes-O~lOl §§39-20-03. 1,39-20-04.1 & 

39-06.1-11 1st off-91 dy susp (30 dys mand.); a 
restricted lic. ma2be issued after this mand. 
period.)); 2nd off (win 5 yrs)-364 dy susp 
(mand.); 3rd and sub. off2 (win 5 yrs.}-Z yr. 
susp. (mand.) 

Oth,er: None 

Post	 OWl Conviction Licensing Action: 
Type of Licensing Action See Alcohol Education/Treatment. 

(Susp/Rev) :	 1st off-Susp; 2nd off (win 5 yrs)- Susp; ~ 

and sub. off (win 5 yrs)-Susp §39-06.1-10 
Note: A 4th off (win 7 yrs) is treated as a 1st 
off for lic. susp. purposes. 

Term of License Withdrawal 
(Days. Months, Years, etc.): 1st off-91 d,S; 2nd off (win 5 yrs)-364 d,S; 3rd 

and sub. off (w/5 yrs)-Z yrs 

lStandard: Blood alcohol concentration of 0.10 percent by weight; see §§39-20-03.1 & 
39-20-04.1. See Footnote No.1 on p. 3-333. 
2A previous violation also includes a previous DWl offense conviction or previous implied 
consent 

, 
refusal. , 

OWl Offenses and Coanercial Motor Vehicles (CHV)/ClJlI1IIercial Driver's licenses (COL): A person 
is "disqualified" from operating a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting 
hazardous materials) if, while driving a CMV, they either (1) are under the influence of 

• 
alcohol or drugs or (2) refuse to submit to a chemical test for an alcohol concentration. For 
either (1) a subsequent violation or (2) a combination of two or more violations of anY,of the 
above listed items, the "disqualification" is for life (10 yrs. mand.). See §§39-06.2-02 and 
39-06.2-10. 
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STATE - North Dakota 

Sanctions Following a Conviction for a OWl Offense: 
(continued) • 

Mandatory Minimum Term of 
Wi thdrawal .: 

Other: 
Rehabilitation: 

Alcohol Education: 
Alcohol Treatment: 

Alcohol Education/ 
Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: 
Terms Upon Which Vehicle 

Will Be Released: 
Other: 

1st off-30 d,s (A temporary license may be 
issued after the 30 dy mandatory period; see 

. §39-06. 1-11.); 2nd off (w/5 yrs)- 364 d,S; 3rd 
and sub. off (w/n.5 yrs)-Z yrs 
§§39-06. 1-10(3. 1) & 39-0.6.1-11 
Note: No restricted licenses can be issued in 
cases where there has been a serious injury 
related to a OWl offense. §§39-06-31 & 
39-06.1-11(2) 

Yes 
Yes For 1st, 2nd and 3rd alcohol-driving off 
convictions, the sentence must include referral 
to a treatment program; see §39-08-01(5). 
For a 4th or subsequent offense win 7 yrs, a 
defendant must complete an addiction treatment 
program and have no alcohol or drug related 
offense convictions win 2 consecutive years . 
§39-06.1-~0(3.1)(b) . 
Special Note: Under §39-06. 1-10(3. l)(a), a 
defendant's license cannot be restored until 
they furnish a written statement from an • 
approved treatment program either that they do 
not need alcohol education/treatment or that 
they have complied with the "attendance rules" 
of such program. 

No 

Impoundment. License plates may be impounded 
following a conviction for an alcohol driving 
off. The period of impoundment is for the same 
period of time as the defendant's license susp. 
period. §39-08-01(3) 
forfeiture. For three or more OWl offense 
convictions (w/n 5 yrs), a defendant's vehicle 
may be subject to forfeiture; see §39-08-01.3. •
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• Sanctions Following a Conviction for a DWI Offense: 
(continued) 

Miscellaneous Sanctions 
Not Included Elsewhere: 

Other Criminal Actions Related to DWI: 

Homicide by Vehicle: 
State H~s Such Law/Type of off:, 

Sanctions: 

•
 
Crimi nal' Sandi on:
 

Impri sonment (Term):
 
Mandatory Minimum Term:
 
Fine ($ Range): ,.
 
Mandatory Minimum Fine:
 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: 

Length of Term of 
Licensing Withdrawal: 

Mandatory Action--Minimum 
Length of License 
Withdrawal: 

Other: 

Driving While License Suspended or Revoked 
Where the Basis Was a DWI Offense: 

Sanction: 
Crimi nal : 

Imprisonment (Term): 

Special Note: Mandatory imprisonment sanctions 
apply if either a death or a serious injury is 
DWI related. If a person is convicted of a 
homicide which is related to DWI (e.g., 
manslaughter (§12.1-16-02) or negligent homicide 
(§12.1-16-03)), there is a mandatory penalty of 
1 yr. imprisonment. If a person is convicted of 
DWI where there is a serious injury caused by 
the defendant, there is a mandatory penalty of 
90 dys imprisonment. See §§39-06-31(1) & 
39-08-01.2. 

No See the Special Note note above under 
Miscellaneous Sanctions for DWI offenses. 

Special Note: Even though this State does not 
have a veh homicide statute, it, nevertheless, 
provides for mandatory license rev from 30 dys 
to 1 yr for a conviction of manslaughter 
resulting from the operation of a motor veh. 
§39-06-3l(1) 

(1 B Hisd Not more than 30 dys §§12.1-32-01(6) 
& 39-06-42 Note: Under §39-06-42(3), license 
plates may also be impounded for the duration of 

• 
the driver's license susp/rev . 
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Other Criminal Actions Related to OWl: 

Mandatory Minimum Term •
of Imprisonment: 4 can. dys §§39-06-42(2) & 39-08-01 

Fine ($ Range): Not more than $500 §12.1-32-01(6) 
Mandatory Minimum Fine: None 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev): r. For driving while license is'suspended. The 
'lie. suspension is extended for an additional 

period as follows: 1st off-at least 6 ROS (90 
dys if the ·ori gi nal 1i c: susp was not OWl 
related); 2nd off (win 3 yrs)-at least 6111Os; 
3rd and'sub. off (win 3 yrs)-l yr §39-06-43 
II. For driving while license is revoked. The 
license revocation is extended for and 
additional period ofl yr. §39-06-43 Note: 
Special licensing actions apply for a violation 
of the conditions of a restricted li~ense; see 
39-06.1-11, 39-06-43 and 39-08~01. 

Length of	 Term of L'i cense
 
Withdrawal Action: See above.
 

M~ndatory Term of License
 
Withdrawal Action: See above.
 

Habitual Offender Laws: 
State Has Such Law (Yes/No): No 
Grounds for Being Declared an •Habitual offender:
 
Term of License Rev While
 

Under Habitual Offender Status:
 
Type of Criminal Offense if
 

Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction'of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment:
 
Fine ($ Range):
 
Mandatory MinimOm Fine {$):"
 

'Licensing Ac~ions (Specify):' 
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STATE - North Dakota 

• Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Xes/No): 
BAC Chemical Test Is Given to the 

the following Persons: 
Driver: 
Vehicle Passengers: 

. Pedestrian: 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 

Minimum Age (Years) Possession: 
Minimum Age- (Years) Consumption: 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 

• 
"Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation) : 

Dram	 Shop Actions-Social Hosts: 
Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: 
Term of Imprisonment: 
fine ($ Range): 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdiawn (Yes/No): 

Length of Term of License Withdrawal: 

Yes	 §39-20-13 

Yes 
Yes 
Yes 

21 (Year Eff: 1936) §§5-01-08, 5-01-09 & 
5-02-06 
.21 1&2 §5-0 1-08 

221	 §5-01-08 

Yes §5-01-06.1 Special Note: The law 
prohibits an adult passenger, who is injuried 
while riding with an intoxicated driver, from 
bringing a dram shop cause of action. 

No 
Yes §5-01-06.1 
None 

Cl A Misd §5-01-09 
Not more than 1 yr §12.1-32-01 
Not more than $1,000 §12.1-32-01 

Yes Rev!susp §§5-02-10 and 5-02-11 
Time period is not specified in the statute. 
§5-02-11 

• lThere is any employment exemption for persons who are 19-20 years old. §5-02-06. 
2There is an exception when an "under age" person is accompanied by a parent or legal 
guardian. §5-01-08 
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Other State laws Related To Alcohol Use: (continued) 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of.Alcoholic Beverage to Those Persons 
Under -the Minimum legal Drinking Age: 

Jypeof Criminal Action:
 
Term of Imprisonment:
 
Fine ($ Range):
 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum legal Drinking Age: 

license to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

Cl A Misd §§5-01-09 & 5-02-06 
Not more than 1 yr §12.1-32-01 
Not -more than $1,000 §12.1-32-01 

Yes' Rev/susp §§5-02-10 and 5-02-11 
Time period is not specified in the statute. 
§5-02-11 

No 

Yes §39-08-18 
Yes Driver and passengers §39-08-18 (The law 
states that "no person shall dri nk or consume 
alcoholic beverages '" in or on any motor veh 
when such veh is upon a public highway or in an 
area used principally for public parking.") 

•
 

•
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STATE: OHIO 

General Comments: See Ohio Revised Code Annotated. 

• Basis for a OWl Charge: 

Standard OWl Offense: Under the influence of alcohol §4511.19(A)(1) 
Illegal Per Se Law (BAC/BrAC Level): 0.10 1,,2&3 §4511. 19(A) (2), (3) & (4) 
Presumption (BAC Level): None 
Types of Drugs/Drugs and Alcohol: Under the influence of (1) Any Drug or (2) 

Combinatio~ of Drugs and Alcohol §4511.19(A)(1) 
Othe r: For Commercial Motor Vehicle Operators, see p. 

3-346. 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law: No 
Implied Consent Law: 

Arrest Required (Yes/No): Yes §4511.191(A) 
Implied Consent Law Applies to 

Drugs (Yes/No): Yes §4511.191(A) 
Refusal to Submit to Chemical Test 
Admi~ted into Evidence: Yes (Criminal Cases) City ~f Westerville'v. 

Cunningham, 239 N.E.2d 40 (1968) 
Other Information: None 

Chemical Tests of Other Substances for BAC Level
 
Which Are Authorized Under the Implied Consent Law:
 

• Blood: Yes §4511.191(A)
 
Urine: Yes §4511.191(A)
 
Other: Probably no ("Other bodily" substance ,is
 

applicable to §4511. 19 but is not mentioned in 
§4511.191 which is the implied consent 
statute.) §§4511.191(A) & 4511.19 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): No
 
Anti-Plea Bargaining Statute (Yes/No): No
 

Pre-Sentencing Investigation Law (PSI)
 
(Yes/No): No 

1For blood alcohol concentration, the standard is percent by weight of alcohol in the blood. 
2This State's illegal per se law also makes it an offense to operate a motor vehicle with 
either (1) a breath alcohol concentration level of 0.10 or more or (2) a urine alcohol 
concentration of 0.14 or more (grams of alcohol per 100 milliliters of urine). 
3Under §4511.19(B), a person under 18 years old shall not operate a vehicle with an alcohol 

• 
concentration of 0.02 up to 0~10 for blood/breath or 0.028 up to 0.14 for urine. A violation 
of this provision as well as a violation of the regular OWl law (§4511. 19(A)) by persons under 
18 will result in special sanctions for juvenile offenders under §2151.356(A)(6). The details 
of these sanctions are not reported. 
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Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test: •
Criminal Sanctions (Fine/Jail):	 NIA 
Admini~trative Li~ensing Action
 

(Susp/Rev): MIA
 
Other:	 MIA 

Refusal to Take Implied Consent
 
ChemiCal Test:
 

Criminal Sanction (Fine/Jail):	 1st Refusal (minor misd. )-Not more than $100; 
2nd refusal (win 1 yr) (4th Degree misd.)-30 dys 
and not more than $250; 3rd and subsequent 
refusals (win 1 yr. of 1st) (3rd Degree 
misd.)-not more than 60 dys and not more than 
$500 §§4511.99(D) and 2929.21(B) 

Administrative Licensing Action 
(Susp/Rev) :	 1st Refusal-Sus~l yr (30 dys mand.); 2nd 

Refusal (win 5 yrs)-Susp/Denial-2 yrs (90 dys 
mand.); 3rd Refusal (win 5 yrs)-Susp/Denial-3 
yrs (1 yrs mand.); Subsequent Refusal (win 5 

. yrs)-Susp/Denial-5 yrs (3 yrs mand.) 
Occupational driving privileges may be granted 
after the mandatory period of lie. susp. has 
passed; see §4511.191(G)(7)(b). §§4511.191(D) & 

(G)
 

Other: None
 •Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc.) :	 1st Off (1st Degree misd.)-Not more than 6 mas; 

2nd Off (win 5 yrs) (1st Degree misd.)-Not more 
than 6 mas; 3rd Off (win 5 yrs)-30 con dys-1 yr; 
Subsequent offs (win 5 yrs)-60 con dys-l yr 
§§2929.21 & 4511.99(A) See Footnote No.1 below. 
Special Note: A previous offense includes a 
conviction for a vehicle homicide offense where 
alcohol or drugs were a factor. 

lA person commits "Aggravated Vehicle Assault" if they cause serious lnJury to another person 
while operating a motor vehicle (e.g, OWl). 1st off (4th Degree felony): Jai1-18 mos to 5 
yrs; fine-not more than $2,500; subsequent off (or a 1st off where the defendant has pr~viously 

been convicted of a vehicle homicide offense) (3rd Degree felony): Jail-2 to 10 yrs; fine-not' 
more than $5,000. See §§2903.08 and 2929.11. 
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STATE -	 Ohio 

• 
Sanctions following a Conviction for a 
(continued) 

Mandatory Minimum Term: 

fine: 
Amount ($ Range): 

Mandatory Min. fine 

Other Penalties: 
. Community ,Service: 

Restitution 
(eg Victim's fund) 

• 
Other: 

OWl Offense: 

~~ - 3 con dysl; 2nd off (win 5 yrs) - 10 
con d,S (Alternative: 5. con dys injail .2..!J.Q not 
less than 18 dys "house arrest" with .electronic 
monitoring2); 3rd Off (win 5.yrs) - 30 con dys-l 
yr (Alternative: 15 con dys in jail and not 
less than 55 dys "house arrest" with electronic 
monitoring2); Subsequent offs (win 5 yrs) ~c60 
con d,S See footnote No.3 and the Spec~al Note 
below. 

~Off	 -$200-$1,000; 2nd off (w/5 yrs) 
$300-$1,500; 3rd Off (win 5 yrs) - $500-$2,500; 
Subsequent offs (w/5 yrs)- $750-$10,000 

($):	 1st Off -$200; 2nd off (w/5 yrs) - $300; 3rd Off 
(win 5 yrs) - $500; Subsequent offs (w/5 yrs)
$750 See footnote No. 3 below. 

None 

Yes (1) A victim may receive payment only for 
property damage directly from a defendant; see 
§2929.21(E) and State v. Theuring, 546 N.E.2nd 
436 (OhioApp. 1988). (2) A victim is. also 
eligible for reparations from the State; see 
§2743.51 et seq. 
Driver's intervention program; see §3720.66. 
Ignit i on Interlock. As a cond it i on of p.robat ion 

4by the court. §§2951.02(I), 4507.16(C), . 
4511. 83 & 4511. 99 ( L) 

lIn lieu of this 3 day jail sanction, the court may place a defendant on probation and order
 
them to attend a driver's intervention program for 3 consecutive days; see §§4511.99(A)(1) and
 
3720.66.
 
2This alternative is imposed QD1y for offenses committed prior to 7/1/93 and when their are
 
overcrowded jail conditions; see §4511.99(A)(8)(a) & (b).
 
3Ref : State v. Cichy, 480 N.W.2d 90 (Ohio App. 1984).
 
4If such a condition is imposed, defendants must also obtain a specially marked driver's
 
licenseindicatin9 that they may only operate a vehicle equipped with such a device.
 
§2951.02( I) (3)
 

• Special Note: for 1st, 2nd or 3rd off, a defendant may be given work release following the 
mandatory jail sentence; see §4511.99(A)(5)(a) & (b). 
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Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: 
Other: 

• 
None 
Susp. for Refusal. A defendant's license is 
suspended until the OWl charge is adjudicated, 
if they have refused to submit to a chemical 
test under the implied consent law and ~ of 
the following has occured: 1) the driver has 
had a previous OWl conviction; 2) the driver's 
license is either revoked or suspended; 3) the 
driver has caused either death or serious harm 
to another person; 4) the driver fails to appear 
for the hearing; or 5) the court determines that 
the driver's continued operation of a motor veh 
will be a threat to the public safety. 
§§4511. 191 (K) & 4511.193(0) (1) 
Susp. For 1st OWl Off. At the initial court 
appearance, for defendant's who have been 
arrested on a 1st OWl charge, the court shall 
immediately suspend a driver's license if the 
driver, at the time of arrest, was found to have 
an alcohol concentration of 0.10 or more and one 
of the following existed: 1) the driver's 
license was either revoked or suspended; 2) the 
driver caused either death or serious harm to 
another person; 3) the driver failed to appear 
for the hearing; or 4) the court determined that •
the driver's continued operation of a motor veh 
will be a threat to the public safety. This 
susp continues until the OWl charge is 
adjudicated. §4511.191(K) 
Susp For. Sub. OWl Off. A defendant's 1i cense is 
susp until the OWl charge·is adjudicated, if 
they (1) have an alcohol concentration of 0.10 
at the time of· arrest and (2) have a previous 
OWl offense conviction win 5 yrs. §§4511.191(K) 
& 4511.193(0) 

Special Note: A law enforcement officer may 
sieze a driver's license after a OWl arrest if 
the driver refuses to·submit to a chemical test 
or if the driver's SAC level is 0.10 or more. 
See §§4511.191(E), (G), (J), and (K). 
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Sanctions Following a Conviction for a OWl Offense:• (continued) 

Post OWl Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev): 1st Off-Susp; 2nd off (win 5 yrs )-Susp; ",-3.!....!rd,,--,0,-,-f.1...f 
, (win 5 yrs )-Susp; Subsequent offs (win 5 

yrs)-Susp/Rev §4507.16(B) See the Special Note 
below. 

Term of License Withdrawal 
(Days, Months, Years, etc.): 1st Off -90 dys-3 yrs; 2nd off (win 5 yrs)-l-S 

yrs; 3rd off (win 5 yrs) -1-10 yrs; ;. Subsequent 
off (win 5 yrs)-susp for not less than 3 yrs or 
permanent revocation See Footnote No. 1 below. 

Mandatory Minimum Term of 
Withdrawal: 1st Off-15 d~s2; 2nd Off-30 dys2; 3rQ~ (win 5 

,yrs)-180 dys ; Subsequent Off (win 5 yrs)-3 yrs 
§4507.16(E) & (J) After these mandatory minimum 
susp periods, occupational driving privileges 
may be granted. See Footnote No.3. §4507.16(E) 

• lFo~ persons under 18 years old, who violated the regular OWl law (§4511.19(A», license susp 
until they either are 18 or complete an alcoholldrug abuse educationltreatment program. See 
§§2151.356(B), 4507.021(D)(2)(a) and 4507. 162(A). For persons under 18 years old who have 
violated §4511.l9(8) (driving with an alcohol concentration of 0.02 but less than 0.10) license 
suspension for 60 days or until they reach 18 whichever is the shorter suspension period. 
§4507.l62(B) However,personsunder 18 years old, who violated the OWl law (either §4511.19(A) 
or (8)· or a combination of these offenses) for a 3rd time win 2 yrs, have their license 
suspended for J yr; see §4507.l62(A). 
2For 1st and 2ndoffs" the court !!l2.Y order a person to use "ignition interlock" devices when 
using an occupational license. for 3rd and sub. offs, the court must require a person to use 
these devices when using an occupational license. See Footnote No.4 on p. 3-343. §45l1.l6(E) 
& (J) 

3Even though the occupation licenses can, be granted as indicated, under §4507.16(G), the court 
cannot suspend (1) the first 90 days of the license suspension period for a 1st off, (2) the 
first. 180, days, of the license suspension period for a 2nd off, (3) the first year of the 
license suspension period for-a 3rd off and (4) the first 3 years of the license suspension for 
a subsequent offense, 

Special Note: A driver's license can also be revoked for any OWl offense conviction under 
§4507.16(8). This section does not provide for a specific'revocation time period. However, 
§4507.34 provides that revocation periods shall not exceed 1 year for the operation of a 
vehicle relating to "recklessness." In City of Columbus v. Tyson, 484 N.E.2d 155 (Ohio App. 

• 
1983), the court held that the term "recklessness" in this particular section included other 
offenses and not just strictly the offense of operating a vehicle in a reckless manner. As a 
result, OWl or vehicle homicide might be included in this term. Further court decisions, no 
doubt, will be necessary in order to resolve this issue. 

3 - 345 
10th Edition 



STATE - Ohio 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Special Note:' Ali cense may be suspended vi a a •
point system under §4507.40. In brief, under 
this section a OWl conviction results in an 
assessment of 6 points. If a driver accumulates 
12 or more points from traff,ic violations within 
a 2 yr peri od" thei r 1i cense. may be suspended 
for 6 mos. 

Other: 
Rehabilitation: 

Alcohol Education: 
Alcohol Treatment: Yes For 2nd offs, the court may require a 

defendant to attend a treatment program. For 
3rd and sub. offs, the court shall requi re the 
defendant to attend a treatment program. 
§4511.99(A)(2), (3) & (4) 

Alcohol Education/
 
Treatment as an Altern

ative to Criminal
 
Licensing Actions
 
(Describe):
 

Vehicle Impoundment/Confiscation:
 
Authorized by Specific
 

Statutory Authority: No
 
Terms Upon Which Vehicle
 •

Wi,ll Be Re 1eased: 
Other:	 Special Note: A vehicle's registration 

certificate and license plates may be impounded 
if the owner thereof has had their driver's 
license either suspended or revoked; see 
§4507.164. Note: This applies not only to OWl 
susps/revs but also to susps/revs for other 
types of traffic law offenses. 

Miscellaneous Sanctions
 
Not Included Elsewhere: None
 

OWl Offenses and Connercial Kotor Vehicles (CHV)/Counercial Driver's licenses (COL): A person 
is "disqualified" from operating a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting 
hazardous materials) if, while driving a CMV, they (1) have a BAC/BrAC/UrAC (The UrAC standard 
is grams of alcohol per 100 milliliters of urine.) level of 0.04 or more, (2) are under the 
influence of a controlled substance or (3) refuse to submit to a chemical test for the presence 
of either alcohol or controlled substances. For either (I) a subsequent violation or (2) a 
combination of two or more violations of any of the above listed items, the "disqualification". 
is for life (or for any other period as specified by Federal regulations) (mand.). In 
addition, a CHV operator who has any "measurable" or "det,eetab1.el' amount ,of al~ohol in ,their 
system must be plac~d "out-of-service"for 24, hours. See §§4506.01(A), (E), (G), (H) & (V), 
4506.15, 4506.16(A) & (B) ,and 4506. 1.7(A). 
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Other Criminal Actions Related to DWl:• Homicide by Vehicle: 
State Has Such Law/Type of Off: 

Sanct ions: ' 
Criminal Sanction: 

'lmpri sonment( Term): 

Mandatory Minimum Term: 
Fine ($ Range): 

• 
Mandatory Minimum Fine: 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: 

Length of Term of 
Licensing Withdrawal: 

Yes Aggrevated Vehicle Homicide-felony 
(§2903.06) and Negligent vehicle homicide-1st 

'off-misd; sub. off-felony (§2903.0n 

Aggrevated Vehicle Homicide: 1st off (felony 
4th degreel-18 mos-5 yrs; sub. off (felony 3rd 
degree)-Z-10 yrs Vehicle Homicide: 1st off 
(misd. 1st degreel-not more than'6l1Os; sub. off 
(felony 4th degreel-18 mos-5 yrs §§2929.11 & 
2929.21 See Footnote No.1. 
See Footnote No.2. 
Aggrevated Vehicle Homicide: 1st off (felony 
4th degree)-not IIOre than $2,500; sub. off l 

(felony 3rd degreel-not ~re than $5,000 
Vehicle Homici~ 1st off (misd. 1st 
degree)-not more than $1,000; sub. off l (felony 
4th degree)-not more than $2,500 §§2929.11 & 
2929.21 
See Footnote No.2. 

For either Aggrevated Vehicle Homicide or 
Vehicle Homicide-Susp or rev',See §§2903.06(B), 
2903.07(B), 4507.16(A);4507.16(D) & 4507.34 and 
City of Columbus v. Tyson, 484 N.E.2d 155 (Ohio 
App. 1983), and the Special Note on p. 3-345. 

For either Aggrevated Vehicle, Homicide or 
Vehicle Homicide-susp-30 dys-3 yrs or rev-not 
more than 1 yr For either offense, if alcohol 
or drugs were involved, the driver's license is 
pennanently revoked; see §4507.16(D) . 

• lA previous offense includes either either a §2903.06 or a §2903.07 offense.
 
2For either type of offense, eith~~Ca second offender or a l~t offender who has had a previous'
 
DWl conviction is not eligible for probation; see §§2903.06(C) & 2903.07(C).
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Other Criminal Actions Related to OWl: (continued), 

Mandatory Action--Minimum 
Length of license 
Withdrawal: 

Other: 

Oriving While License Suspended or Revoked 
Where the Basis Was a OWl Offense: 

Sanct ion: 
Crimi nal : 

Imprisonment (Term): 

Mandatory Minimum Term 
of Imprisonment: 

Fine ($ Range): 

Mandatory Minimum Fine: 

For either Aggrevated Vehicle Homicide or 
Vehi cl e Homi cide-susp-30 dys §4507. 16(G) For 
either offense, if alcohol or drugs were 
involved, the driver's license is permanently 
revoked; see §4507.16(0). 
For either offense, 6 points are assessed 
against a driver's record; see '§4507.021(G)(3). 
A driver's license maybe susp~nded fqr 6 mps if 
a person has accumulated '12 points win a 2 year 
period. 

1st Off (1st Oegree misd)-not more than 6 mas; 

2nd Off (win 5 yrs) (misd)-10 con. dys,to 1 yr; 
3rd & sub. Off (win 5 yrs) (~isd)-30 con. dys to 
1 yr §§2929.21, 4507.02(0)(2) & 4507.99(B) See 
Footnote No.1 below. 

1st Off-3 con. dys (Alternative: 30 con. dys of 
"house arrest" with electronic monitoring. 2); 
2nd Off (win 5 yrs)-10 con. dys (Alternative: 
90 con. dys of "house arrest" with electronic 
monitoring. 2); 3rd & sub. Off (win' 5 yrs)-30 
con. dys (Alternative: 15 con. dys in jail and 
55 con. dys of "house arrest" with electronic 
moni tori ng. 2') 
1st Off-$250-$l,OOO; ~JL~ff (win 5 
yrs)-$500-$2,500;' 3rd & sub. Off (win 5 
yrs)-$500-$2,500 
1st Off-$250; 2nd Off (win 5 yrs)-$500; 3rd & 
sub. Off (win 5 yrs)-$500 See Footnote No.3. 

•
 

•
 

10riving while suspended for an implied consent law violation (refusal)-Misd. of the first 
degree: Imprisonment-not more than 6 mos (§2929.21(B)(1)); fine-not more than $1,000 
(§2929.(C)(1)); and license revocation-not more than 1 year (§4511.99(B)); see generally 
~§4511. 192 & 4511.99. 
This alternative is imposed On11 for offenses committed prior to 7/1/93 and when their,are 

overcrowded jail conditions; see §4507.99(B)(6)(a~ & (b). 
3Ref : State v. Cichy, 480 N.E2d 90 (Ohio App. 1984). •
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•
 
Other Criminal Actions Related to OWl: (continued)
 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev): SUSp1 §4507.99(B) 
Length of. Term of License 

Withdrawal Aciion:. For 1st, 2nd, 3rd and sub. off-not more than 
yr §4507.99(B) See the Special Note below. 

Mandatory Term of License 
Withdrawal Action: None 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 
Grounds for Being Declared an
 

Habitual Offender:
 
Term of Li~ense Rev While
 

Under Habitual Offender Status:
 
Type of Criminal Offense if
 

Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual,Offender
 
Status:
 

• 
Imprisonment (Term):
 
Mandatory Minimum Term of
 

. Imprisonment: 
Fine .(t·Range): 
Mandatory Minimum Fine ($): 
Licensing Actions (Specify): 

Other ~tate Laws Related To Alcohol Use: 

Laws R~quiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): Yes §313.13(B) 
BAC Chemical Test Is Given to the 

the Following Persons: 
Driver: Yes §313.13(B) 
Vehicle Pass;ngers: No 
Pedestrian: No 

l The vehicle used in the offense shall be "immobilized" for the following mandatory periods: 
1st Off-30 dys; 2nd Off-60 dys; 3rd and sub. off-gO dys. §4507.99(B) 

• 
Special Note: Certificate of registration and license plates in defendant's name.may be 
impounded for duration of license susp time; see §4507.164. Before such a vehicle may be 
driven, it must display special license plates that are different in appearance than the normal 
ones; see §4503.231. 
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Other State Laws Related To Alcohol Use: (continued) 

Laws Establishing the Minimum Ages
 
Concerning Alcoholic Beverages:
 •

Minimum Age (Years) Sale/Purchase:	 21 §§4301.63 & 4301.69 (Year Eff: 1987) 
Minimum Age (Years) Possession: 21 §4301.632
 
Minimum Age (Years) Consumption: 21 §§4301.631, 4301.632 & 4301.69
 

Dram Shop. Laws and Related Legal Actions: 
. State Has a Dram Shop Law (Yes/No): Yes §§4399.01, 4399.02 & 4j99.18" 
'""Dram Shop Law" Concept Has Been 

Adopted Via a Change'to the Common 
Law Rule by Action of the Highest 
Court of Record in the State ,(case 
Citation): Yes Mason v. Roberts, 244 N.E. 2d 844 (1973)1 

Dram Shop Actions-Social Hosts:	 Yes-Limited A social host is not liable for the
 
actions ofa~ i~toxicat~d adult guest; se~:
 
Settlemyer v: Wilmington Veterans Post No. 49,
 
American Legion, Inc., ,464 N.E.2d 521 (1984)1,
 
However, a social host may be held liable for
 
the death of an int6xi~atedminor guest; see
 
Mitseff v. Wheeler, 526 N.E.2d 798 (Ohio 1988).
 

Other:	 None 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: 3rd Degree -'Hisd' §§4301.22(B) i 4301.99(E)
 
Term of Imprisonment: Not more than 60 days; §2929.21(B)(3)
 •Fine ($ Range):	 Not more than $500; §2929.21(C}(3) 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages
 
Withdrawn (Yes/No): Yes-Rev/Susp2 §§4301.25 and 4301.27
 

Length of Term of License Withdrawal: Indeterminate
 

1See also Terry v~ Markoff, 497 N.E.2d 1133	 (Ohio App. 1986), and Great Centralin~urance Co: 
v. City of Bowling Breen, '523 N.E.2d 354 (Ohio 1'988). 
2S~~	 Footn~te No.2 on p. 3-351. 
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STATE - Ohio 

Criminal Actions Against Owners or• Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 
Term of Imprisonm~nt: 

Fine ($ Range): 

Administr~tive Actio~s.Against Owners of 
Establishments That Serve Alcoholic 
Beverag~s to Those Persons Under the 
Minimum Legal Drinking Age: , 

License to	 ,, Serve AlcohlicBeverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

• Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
'and (Z) the Consumpt i on of Alcohol i c 
Beverages in the Passenger Compartme~t 

of	 a Vehicle: 
Open Container Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

Other State Laws Related To Alcohol Use: (continued) 

Hisd 1 1st or 3rd Degree 
1st Degree'Hisd: Not more 
§2929.21(B)(1); 3rd ~~g~ee 
60 days §2929.21(B)(3) 
1st Degree Misd: Not'more 
§2929.21(C)(1); 3rd Degree 
$500 §2929.2l(C)(3) 

than 6 IIlOS 

Mi sd: Not more than 

than $1.000 
Misd: Not more than 

Yes-Rev/SuspZ §§4301.25 and 4301.27 
Indetel"lllinate 

Yes 4301:1-1-50 (regulation) 

' .. ,' 

Yes §4301.62(B)(4) & (5)
 
Yes Drivers and passengers §4301.64 (The law
 
states that "[n]o person shall consume any beer
 
or intoxicating liquor in a motor vehicle.")
 

lA person may be charged with a misd. of either the 1st or 3rd degree; see §§4301.22(A), 

• 
4301.69, 4301.99(C) & §4301.99(E) . 
2For a l;t or 2nd off (w/n Z yrs), a monetary forfeiture may be imposed in lieu of a 
suspension: 1st violation-$lOO to $200 for each day of the suspension; 2nd violation-$200 to 
$400 for each day of the violation. §430l.252 
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STATE: OKlAHOMA 

•
 
General Comments:
 

Basis for a OW! Charge:
 

Standard OWl Offense: 

Illegal Per Se Law (BAC/BrAC Level):
 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other:
 

Chemical Breath Tests for BAC/BrAC Level: 

See Oklahoma Statutes Annotated. 

(I) Under the influence of alcohol (47 
§11-902(A)(2)) and (2) Impaired by the 
consumption of alcohol (47 §761(A)) 
0.101 47 §§756(d) & 11-902(A)(I) 
None 
Under the influence of (1) Intoxicating 
Substances or (2) a Combination of These and 
Alcoho1 2 47 §11-902(A)(3) & (4) 
0.10 BAC level is also prima facie evidence that 
a person was under the influence of alcohol 47 
§756(c) 
>0.05 and <0.10 is evidence of Driving While 
Impaired 47 §756(b) 
For Commercial Motor Vehicle Operators, see 
below. 

Preliminary Breath Test Law: 
Implied Consent Law: 

Arrest Required (Yes/No): 
Implied Consent Law Applies to 

•
 Drugs (Yes/No):
 
Refusal to Submit to Chemical Test
 

Admitted into Evidence:
 
Other Information:
 

No 

Yes 47 §751(A) 

Yes 47 §751(A) 

Yes (Criminal Cases) 47 §756 
Note: (1) Under 47 §753, a mandatory chemical 
test may be ordered in situations where there is 
probable cause that a person has been operating 
a motor vehicle while OWl and such operation has 
caused either death or serious physical injury 
to another person. (2) Also, under 47 
§IO-I04(B), a mandatory chemical for 
alcohol/drugs may be ordered in traffic accident 
situations where the driver (person to be 
tested) has been cited for a traffic offense. 

lThis State's illegal per se law also makes it an offense to operate a motor vehicle with a 
~ alcohol concentration level of 0.10 or more. 

The impaired offense applies Qnly to the use of alcohol (not other drugs). The sanctions 
given for driving while under the influence includes both alcohol and drug driving violations. 

OWl Offenses and ComMercial Kotor Vehicles (CHV)/Commercial Driver's Licenses (COL): A person 
is "disqualified" from operating a CMV for not less than 1 yr. (1 yr. mand.) (not less than 3 
yrs (3 yrs mand.) if transporting hazardous materials), if while operating a CMV they (I) have 

• 
a BAC/BrAC level of 0.04 or more, (2) are under the influence of alcohol or an intoxicating 
substance or (2) refuse to submit to a chemical test for an alcohol concentration. For either 
(1) a second "conviction" or (2) a combination of two "convictions" of any of the above listed 
items, the "disqualification" is for life (10 yrs mand.). See 47 §6-205.1. Eff: 4/1/92. 
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STATE - Oklahoma 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

.. Blood:	 Yes (for alcohol and intoxicating substances) • 
47 §751(A)
 

Urine: Yes (for intoxicating substances only) 47
 
§751 (A)
 

Other: Saliva (for intoxicating substances only) 47
 
§751 (A)
 

Adiudication of OWl Charges: 

Mandat~ry Adjudicati?n Law (Yes/No): No
 
Anti-Plea Bargaining Statute (Yes/No): No
 
Pre-S~ntehcing Investigation Law (PSI)
 

(Yes/No) : Yes (2nd and subsequent offs) 22 §982 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refu~al to Take a Pr~limin2r~eath Test:
 
Criminal Sanctions (Fine/Jail): N/A
 
Administrative Licensing Action
 

(Susp/Rev): N/A
 
Other: N/A
 

Refusal to Take Implied Consent
 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 • 
Administrative Licensing Action 

(Susp/Rev) :	 1st Refusal-Rev-180 dys (90 dys mandatory) 1; 2nd 
Refusal (win 5 yrs)-Rev.-l yr (mandatory); Sub. 
Refusal (w/n 5 yrs)-Rev.-3 yrs (mandatory) 47 
§§ 6-205.1, 6-211(il, 753, 754.1 & 755 
See Footnote No.2 on p. 3-356. 

Other:	 None 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc.) :	 Driving While Under the Influence/Illegal Per Se 

1st Off (Misdl-10 dys to 1 yr; 2nd & subsequent 
offs (w/n 10 yrs-felony)-l yr to 5 yrs 47 
§11-902 Personal Injury Accident (Driving While 
Under the Influence/Illegal Per Sel-lst Off 
(Misd)-90 dys to 1 yr; 2nd Off (felony)-l to 5 
yrs 47 §11-904(A) Great Bodily Harm (Driving 
While Under the Influence/Illegal Per Se) 
(felony)-not more than 5 yrs 47 §904(B) 

lA restricted hardship license	 is available after the mandatory 90 day period. •
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STATE - Oklahoma 

• 
Sanctions Following a Conviction for a OWl 
(continued) 

Mandatory Minimum Term:. 

Fine: 
Amount ($ Range): 

Mandatory Min. Fine ($): 

Other Penalties:• Community Service: 

Restitution 
(eg Victim's Fund) 

Other: . 

Offense: 

Limited Circumstances: For a 2nd or subsequent 
illegal per se/under the influence offense where 
a person is not sentenced to a term of 
imprisonment, they must either (1) serve not 
less than ten (10) days of community service or 
(2) undergo inpatient rehabilitation/treatment 
for not less than 48 consecutive hours; see 47 
§11-902(C).1 

Driving While Impaired, 1st off~$100 to $300; 
2nd & subsequent offs~$100 to $300 47 §761;. 
Driving While Under the Influence/Illegal Per 
Se, 1st Off (Misd)- Not more than $1,000; 2nd & 
subsequent offs (w/n 10 yrs-felony)-Not more 
than $2,500 47 §11-902; Personal, Injury Accident 
(Driving While Under the Influence/Illegal Per 
Se)-lst off (Misd)-Not more than $2,500; 2nd off 
(Felony)-Not more than $5,000 41 §11-904(A) 
Great Bodily Harm (Driving While Under the 
Influence/Illegal Per Se) (felony)-not more than 
$5,000 47 §904(B) 
None 

For all offs - Yes 22 §991a For a 2nd or sub. 
illegal per se/drivingwhile,under the influence 
offense if jail is not served, a defendant may 
be required to serve ten (10) days of community 
service; see 47 § 11-902(C). 

Yes Paid by a defendant to a victim as part of 
a probation/suspended sentence. See 22 §991a. 
None 

..' . 
Except as just noted, the court has the power the suspend a sentence and/or place a defendant• , 

on probation; see 22 §99la. 
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STATE - Oklahoma 

Sanctions Following a Conviction for a DWI Offense: 
(continued) 

Administrative Licensing Actions: 
Pre-DWI Conviction Licensing Action: 

Administrative Per Se Law: 

Other: 

Post DWI Conviction Licensing Action: 
Type of' Licensing Action 

(Susp/Rev) : 
I, 

Term of License Withdrawal 
(Days, Months, Years, etc.): 

Mandato'ry Mi nimumTerm of 
Withdrawal: 

• 
Yes-O.10 BAC/BrAC level 1st Action-Rev-9D d,S 
(30 dys mandatory) 1; 2nd Action (w/n 5 
yrs)-Rev-l yr (mandatory); Sub. Action (w/n 5 
yrs)-Rev-3 ,rs (mandatory) 47 §§6-205.1, 
6-211(i), 754, 754.1, & 755 
See Footnote No.2. 
None 

For driving while impaired (47 §761)- 1st Off
No licensing action is taken for a 1st off; 2nd 
and subsequent offs-Susp 47 §761; For Driving 
While Under the Influence/Illegal Per Se (47 
§11-902)3; 1st Off-Rev; Sub. off.-Rev. 
See Footnote No.2 and the Special Note below. 

For driving while impaired, 2nd and subsequent 
offs-6 mas; For driving While Under the 
influence/illegal Per Se, 1st Off-9D dys; 2nd 
Off (w/n 5 yrs)- Rev 1 yr; sub off (w/n 5 yrs)
Rev'3 yrs; 47 §§6-205, 6-205.1, & 6-211(i) See 
the Special Note below. •
For driving while impaired 2nd and subsequent 
offs-68Os; For Driving While Under the 
Influence/Illegal Per Se, 1st Off-3D dys4; 2nd 
Off-l yr; sub Off-3 yrs See the Special Note 
below. 

lAfter the 30 day period, a hardship license may be issued; 'see 47 §§754.1 & 755.
 
2For license sanction enhancement purposes Qrrly, a previous offense includes prior revocations
 
based on either OWl offenses, admin. per se violations or implied consent test refusals; see 47
 

~6-205. 1(a)(3) & (4).
 
The revs for a violation of 47 §11-902 would, it appears, apply also to violations of 47
 

§11-904 (causing grea~ bodily harm while operating a vehicle under the influence/illegal per
 
se) (See 47 §§6-205, 6-205.1 and 756); however, there are no specific licensing actions in 47
 
~11-904. 

After the 30 day period, a restricted hardship license may be issued; see 47 §§754.1 & 755. 

Special Note: In addition to any other suspension/revocation for an impaired, under the 
influence, or illegal per se offense, a person 17 years old or younger shall have their driving 
privileges denied/cancelled as follows: 1st off-for 1 yr or until the person reaches 17 
whichever is longer (90 dys are mandatory); 2nd or subsequent off-for 1 yr or until the person 
reaches 18 whichever is longer (1 yr is mandatory). The person may also be required to 
complete an alcohol/drug abuse program. 47 §§6-107. 1 & 6-107.2 
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STATE - Oklahoma 

• 
Sanctions Following a Conviction for a OWl Offense:
 
(continued)
 

Other: 
Rehabilitation: 

Alcohol Education: Yes 
Alcohol Treatment: Yes Nonprofit educational institutions of 

• 

higher learning, governmental or nonprofit 
organizations offer courses for drinking driver 
retraining; a court may (with defendant's 
consent), upon OWl defendant's plea of guilty or 
n2lQ contendere, but before judgement is 
entered, commit defendant to undertake these 
courses. Further judicial proceedings are 
deferred only upon conditions that defendant 
attend and successfully complete courses at 
their own expense. A defendant could be 
assigned to an alcohol treatment program while 
they are serving their imprisonment sanctions; 
see 47 §§11-902(c), (d), & (e), 11-902.1, 
11-902.2 and 11-902.3. In addition, under 47 

§6-212.2, a 1st DWI defendant must complete an 
alcohol and substance abuse course before their 
license can be reinstated. For a 2nd or sub. 
illegal per se/driving while under the influence 
offense, the defendant may be required to 
participate in an inpatient 
rehabilitation/treatment program for 48 
consecutive hours if they are not sentence to 
serve a jai 1 term; see 47 §11-902(C). See 
Special Note on p. 3-356. 

Alcohol Education/ 
Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: No 
Terms Upon Which Vehicle 

Will Be Released: 
Other: None 

Miscellaneous Sanctions 
Not Included Elsewhere: None 
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STATE - Oklahoma 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle:
 
State Has Such Law/Type of Offense: Yes Misd. 21 §§5 & 6 and 47 §11-903
 •
Sanct ions: 

Criminal Sanction: 
Imprisonment (Term): Not more than yr. in the counti jai 1 
Mandatory Minimum Term: None 
Fine ($ Range): $100-$1,000 
Mandatory Minimum Fine: None 

Special Note: The Oklahoma Courts have decided 
that if a veh homicide is proximately caused by 
an alcohol driving law offender, for a first off 
the charge may be Manslaughter 1 and for a 
second off the charge may be Murder II. See 
respectively para. 1 of sec. 711 of Title 31 (Mc 
Connell v. State, 485 P.2d.764 (1971) and White 
v. State 483 P.2d 751 (1971) and para 2 sec. 
701.8 of Title 21 (Isom v. State, 646 P.2d 1288 
(1982)) . 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: Rev 
Length of Term of 

Licensing Withdrawal: 1st off-6 mas; 2nd off-2 yrs 47 §§6-205(1), 
6-208(b)(1) & (3) and 11-903(c) 

Mandatory Action--Minimum 
Length of License •
Withdrawal: 6 t10s
 

Other: None
 

Driving While License Suspended or Revoked
 
Where the Basis Was a OWl Offense:
 

Sanction:
 
Criminal:
 

Imprisonment (Term): Hisd.-Not more than 1 yr 47 §§6-303(b) &
 
6-205.2(F)
 

Mandatory Minimum Term
 
of Imprisonment: None 

Fine ($ Range): $100 to $500 47 §§6-303(b) & 6-205.2(F) 
Mandatory Minimum Fine: None 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev): Susp or rev 47 §6-303(c) 
Length of Term of License 

Withdrawal Action: Period of susp/rev extended for 3 mas 47 
§6-303(c) 

Mandatory Term of License . . . 
Withdrawal Action: Period of susp/rev extended for not 3 mas 47 

. §6-303(c) 
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STATE - Oklahoma 

• Other Criminal Actions Related to OWl: (continued) 

Habitual Offender Laws:. 
State Has Such Law (Yes/No): No 

Grounds for Being Declared an 
Habitual Offender: 

Term of License Rev While 
Under Habitual Offender Status: 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual.
 
Offender Status
 

Sanctions Following a Con~icti6n of 
Driving While on Habitual Offender 
Status: 

Imprispnment (Term): 
Mandatory Minimum Term of 

Imprisonment: 
Fine ($ Range): 
Mandatory Minimum Fine ($): 
Licensing Actions (Specify): 

Other State Laws Related To Alcohol Use: 

• 
Laws Requiring BAC .Chemical Tests on
 

Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): No 

BAC Chemical Test Is Given to the 
the Following Persons:
 

Driver:
 
Vehicle Passengers:
 
Pedestrian:
 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 21 (Year Eff: 1983) 37 §§163.2(a), 241, 
246(A) & 537(A)(1) & 528(E) 

Minimum Age (Years) Possession: 21 21 §1215 1 & 37 §246(A)2 
Minimum Age (Years) Consumption: 21 3 37 §241(C) 

lUnder 21 §1215, it is illegal for a person under 21 ~ears old to possess alcoholic beverages
 
(alcoholic beverages co~taining more than 3.2% alcohol by weight) "upon any public street.
 
road, or highway or in any public building or place."
 
2Under 37 §246(A), it is illegal for a person under 21 years old to possess "nonintoxicating"
 

•
 
beverages (alcoholic beverages containing more than X of 1% alcohol by volume but not more more
 
than 3.2% alcohol by weight) with the intent to consume such beverages in public .
 
3rt is 2.!ll..Y illegal for a person under 21 years old to consume "nonintoxicating" beverages
 
(alcoholic beverages containing more than X of 1% alcohol by volume but not more than 3.2%
 
alcohol by weight) in public.
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STATE - Oklahoma 

Other State Laws Related To Alcohol Use: (continued) 

Dram	 Shop Laws and Related Legal Actions:
 
State Has a Dram Shop Law (Yes/No): No
 •
"Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record i,n the State (Case 
Citation): Yes Brigance v. The Velyet Do.ve Restaurant, et 

al., 725 P.2d 300 (Okl. 1986) 
Dr~m Shop Actions-Social Hosts: No Troxell v. Bingham, 774 P.2d 1073 (Okl.App. 

1989) 
Other: None 

Criminal Actio~ Against Owner or Employees
 
of Establishments that Serve Alcoholic
 
~everages t~ Intoxicated Patrons:
 

Type of Criminal Action:	 For alcoholic beverages except nonintoxicating 
beverages l Felony 37 §506(3), §537(A)(2) & 
§538(G) 

Term	 of Imprisonment: Not more than 1 yr 37 §538(G) 
Fine	 ($ Range): $500-$1,000 .37 §538(G) 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages
 
Withdraw~ (Yes/No):' . Yes Rev 37 §528(C)(1) & (E)
 

'L~~gth of Term of License Withdrawal: Period of revocation is not stated in the
 •
statute. Revocation periods are established via 
regulations. The law provides that the 
revocation period shall be "increasingly severe" 
for subsequent offenses. However, for a 4th 
offense win 24 mos, there is a mand. revocation. 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action:	 For alcoholic beverage 3.2% and above - Felony 
37 §§537(A)(1) & 538(F); for alcoholic beverages 
X of 1% to 3.2% Hisd 21 §§10, 21 & 1220 and 37 
§§163.1, 163.2, 163.11,163.20 & 241 

Term of Imprisonment: For felony off - Not more than 5 yrs For misd 
off - Not more than 1 yr 

Fine ($ Range): For felony off - $2.500 - $5.000 For misd off 
Not more than $500 

lA person who serves a nonintoxicating alcoholic beverage (alcoholic beverages with an 
alcoholic content of X of 1% to 3.2% alcohol).to an in~oxicated person may not have committed 
an offense under 37 §§537(A)(2) & 538(G); see 37 §§506(3) and 506(13) .. This matter is not 
addressed in the laws covering nonintoxicating beverages; see 37 §§163.1 et seq. •3 - 360 
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STATE - Oklahoma 

Other State Laws Related To Alcohol Use: (continued)

• Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of'Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

• 
Laws Prohibiting (1) the Possession of 

Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container. Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

Yes Rev 37 §§163.11(1)(3) & (J), 244, 
528(C)(1), (D) & (E) and 538(E) &(F) 

(1) For alcoholic beverages 3.2% or more - The 
period of rev not stated in the statute. 
Revocation periods are established vii 
regulations. The law provides that the 
revocation period shall be "increasingly severe" 
for subsequent offenses. 1 However, for a 4th 
offense win 24 mos, there is a mand. 
revocation. (2) For nonintox'cat~ng alcoholic 
beverages of 1, of 1% to 3.2% - Rev (mand) by the 
district court for 12 mas 

Yes 37 §537(B)(4) 

Yes 21 §1220 and 37 §537(A)(7)
 
Yes, driver and passengers: 37 §537(A)(8) (The
 
law states that "It shall be unlawful to drink
 
intoxicating liquor ... in a public place.")
 

• lFor package store licensees who "knowingly" sell alcoholic to persons under 21 years old, 
license revocat~on is mandatory. 37 §528(D) 
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STATE - Oregon 

• Sanctions Follow'ing a Conviction for a OWl Offense: 
(continued) ,-1

Other Penalties: 
Community Service:	 Not less than 80 hrs nor more than 250 hrs (as 

an alternative to imprisonm~nt) §§B13.020(2) & 
137.129(4) 

Restitution 
(eg Victim's Fund)	 Yes Direct compensation to victims by the 

defendant (§§137.102 to 137.109) an~ also,via a, 
victims' compensation fund (§147.005 et seq.) 

Other:	 A $195 fee is charged in addition to ~ny'fine 

imposed; the fee is.used to pay for intoxicated 
driver programs and for police training; see 
§§B13.020(1)(a) & BI3.030 . 

• 

.Ignition Interlock. A pilot is being conducted 
program in a :nuinber of countie'~. Persons 
convicted of OWl offenses shall have this device 
installed in thei,r vehicles prior to being 
issued a hardship license. This program 
terminates on June 30, 1993. See Ch. 746 of the 
laws of 19B7 and Ch. 576 of the Laws, 1989. 
Note: The ignition interlock law has not been 
codified. However, it is located in the Oregon 
Revised Statutes after §B13.520 . 

Administrative Licensing Actions:
 
Pre-OWl Conviction Licensing Acti,on:
 

Administrative Per Se Law: Yes - BAC 0.08 or Any RAC level for persons 
under 21 years old (The BAC standard is the 
same as for illegal per se.) l.A 90, dy susp 
(30 dys are manda~oryl&2) if there has been no 
previous susp for either a chemical test 
refusal, or an ad~in. per se vi~lation,or a 'OWl 
off 2. A 1 yr susp (mandatory)2 
§§813.100, B13.130, B13.300(3), B13.420, B13.430 
& B13.520 
Important: See the Special Note on p. 3-367. 

Other: None 

Post OWl Conviction Licensfng Action: 
Type of Licensing Action 

(Susp/Rev): 1st Off-Susp; 2nd and subsequent offs (win 5 
yrs}-Susp See the Special Note below. 

lA restricted hardship license may be issued after this mandatory period;' see §813.520(2). 
2This mand., susp. is reduced by any mand. susp. imposed for either a 2nd or sub. off (win 5 
yrs) if based on the same	 occurrence; see §813.520. 
Special Note: 'The State issues special licenses to persons 14-17 yrs old for the p'urpose of 

• attending educational institutions; the State, it appears, issues such licenses notwithstanding 
a OWl conviction and ,the mandatory licensing sanctions provided for such an off if veh ' 
transportation is needed by	 the minor to attend such institutions; see §§807.230, 809.420 & 
813.400. 
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STATE - Oregon 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Term of License Withdrawal •(Oays, Months, Years, etc.):	 1st Off-l yr; 2nd and subsequent offs (win 5 
yrs)-3 yrs. §§809.420(2) & 813.400(2) 
Under §§809.260 & 809.280(7), a person under 17 
but ~ot younger than 13 who is convicted of a 
OWl offense is subject to the following 
licensing action: 1st off;~a susp. for 1 yr or 
until the person reaches 17 whichever is the 
longer susp. period; 2nd or sUb. off.-a susp. 
for 1 yr or until the person reaches 18 
whichever is th~ longer susp. period. 
Also, under §809.405(4), a person under 18 who 
has been convi cted 'of a OWl offense must have 
their license suspended until they are 18 or are 
otherwise eligible for license reinstatement. 
Important: See the Special Note below. 

Mandatory. Minimum Term of 
Withdrawal:	 1stOff-See Footnote No.1; 2nd Off (win 5 

yrs)-90 d~SZ; 3rd and subsequent offs (win 5 
yrs)-l yr For persons under 17 but not younger 
than 13, 1st off-90 dys; 2nd or sub off-l yr 
Important: See both the Spcial Note below and 
the Special Note on p.3-367. 

Other:
 
Rehabilitation:
 

Alcohol Education: Note: For second or subsequent OWl offense
 •
convictions, a restricted hardship license can 
be issued only following an examination of the 
OWl offender by ,th~ mental health division to 
determine if the offender is a	 problem drinker. 
If he or she is determined to be a non-problem 
drinker, the offender must enroll in an alcohol 
education program. However, 'if the offender' is 
determined to be a problem drinker, he or she 
must enroll in a rehabilitation program. The 
offender must enroll in either	 of these programs 
before such a license may be issued. See 
§813.500. 

lA restircted hardship license	 may 'be issued; see §§807.240 & 813.520. Note: A 30 dysusp is 
mandatory if the defendant within the previous yr has been convicted of a major t~afffic off. 
See §813.520(8). 
2A rest~icted hardship license	 may be issued after this mahdatory period; see §813.520(4) & 
(5). Note: This mand. period	 is redu'ced by any mahd. susp. period imposed for either an 
implied consent law test refusal' or an admin. per se l~w violation if based on the same 
occurrence; see §813.520. 
Special Note: In addition to the licensing sanctions in the OWl law for driving while under 
the influence of controlled substances, it appears, that independently under dther sections, a 
driver's license can be suspended for six (6) months for this offense. A hardship license 
cannot be issued. However, under "compelling circumstances" a court does not 'have to 
suspended a license. See §§807.250(2), 809.280(9) and 809. (§2 of Ch. 835 of 1991). •
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• Sanctions Following a Conviction for aDWI Offense:
 
(continued)
 

Alcohol Treatment: Yes See Alcohol Education on p. 3-366. 
Alcohol EducatiDnl 

Treatment as an Altern~ 

ative to Criminal 
Licensing Actions 
(Describe): Yes See Alcohol Education on p. 3-366. 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: Yes-l.poundsentl for 2nd or subsequent DWI offs 
§809.700 

- Terms Upon Which Vehicle 
Will Be Released:	 After a period of impoundment of not more than 

120 dysl and after paying the costs of the veh's 
removal and storage. See §809.700(2) This 
sanction also applies where a person has been 
driving while their driver'.s l~cense is either 

. suspended or revoked; see §809.700(1)(a). 
Other: None 

Miscellaneous Sanctions 

• 
Not Included Elsewhere: Home Detention. A DWI defendant, who is placed 

on probation, may be "restricted" to their own 
residence. §137.540(2)(a) Note: This. 
provision does not appear to interfere with the 
mand. jail requirements of §813.020(2). 

lThe vehicle registration	 ~an also be suspended ·for 120 dys for a 2nd or subsequent DWI 
offense. §809.010Cl)(b) & (3) 

OWl Offenses and Commercial MOtor Vehicles (~)/Commercial Driver's licenses (CDl): A 
person's COL privilege is suspended if while operating a CMV they either (1) are convicted of a 
OWl offense (§813.010 offense), (2) had a 0.04 BAC (Standard: percent by weight of .alcoho1 in 
the blood) or (3) refused. to submit to a chemical test for alcohol concentration. For a 1st 
DWI conviction or 0.04 violation, the COL is suspended for 1 yr (mand.); however, if the person 
was carrying hazardous materials, the suspension is for 3 yrs (mand.). For a 1st refusal, the 
COL is suspended for 3 yrs (mand.); however, if the person was carrying hazardous materials, 
the suspension is for 5 yrs (mand.): For a subsequent refusal, DWI conviction or 0.04 
violation or a combination of these, the COL privilege is suspended is for life (mand.). See 
§§813.120, 813.130, 813,403, 813.404 and 813.410. 

Special Note: Under §807.220, a person may be issued an emergency driver's license if they are 
at least 14 years old. Except for restrictions that may placed on the emergency license such 
as when and where a vehicle may be operated, it appears that such a li.cense could be issued for 
any emergency situation regardless of whether the person being issued this license has had. 
their regular one either suspended or revoked for either (1) an implied consent law refusal, 

• (2) an administrative per se law violation, (3) a OWl conviction or (4) convictions for other 
traffic law offenses. This section further provides that for persons 17 years old :01' younger, 
an emergency includes the situation where the person has to use a vehicle to travel to and from 
school. 

3 - 367 
10th Edition 



STATE - Oregon 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of. Offense: 
Sanctions: 

Criminal Sanction: 
Imprisonment (Term): 
Mandatory Minimum Term: 
Fine ($ ~ange): 

Mandatory Minimum Fine: 
Administrative Licensing Action: 

Licensing Authorized and 
Type of Action: 

Length of Term of 
Licensing Withdrawal: 

Mandatory Action--Minimum 
Length of License 
Wi thdrawal : 

Otht:!r: 

Driving While Licerise Suspended or ~evoked 

Where the Basis Was a DWI Offense: 
Sanction: 

Criminal: 
Imprisonment (Term): 

Mandatory Minimum Term 
of Imprisonment: 

Fine ($ Range): 

Mandatory Minimum Fine: 

No • 
Note: Even though this State does not have a 
veh homicide statute, it, nevertheless, provides 
for mandatory license rev for 5 yrs for 
manslaughter etc. resulting from the operation 
of a motor veh (§809.410(1)). Important: See 
the Special Note on p. 3-367. Note: Sec. 
807.240 on hardship occupational licenses 
applies only to persons who have had their 
licenses suspended DQl revoked; see especially 
§807.240(1). 

• 
Cl C felony-Not more than 5 yrs §§811.182 & 

161.605 See Footnote No.1. 

None 
Not more than $100,000 §161.625 See Footnote 
No.1. 
None 

lIt is a Class A misdemeanor for a person to operate a vehicle while their license is still 
suspended either for an implied consent refusal or for an admin. per se law violation; see 
§811. 182. (4)( c) . Sanctions: Jail-not more than 1 yr (§161.615(1); fine-not more than $2,500 
(§161.635(I)(a». 
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•
 Other Criminal Actions Related to OWl: (continued)
 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev) : None 
Length of Term of License 

Withdrawal Action: MIA 
Mandatory Term of License 

Withdrawal Action: NIA 

Note: for avi.o1ation of §811.182, a 
defendant's veh may either be impounded for not 
more than 120 dys under either §809.700 or the 
vehicle registration suspended for 120 dys under 
§809.010(1)(a) & (3). 

• 

Under separate provisions of law, if the 
violation occurred in the owner's vehicle, the 
registration of such vehicle is cancelled. The 
cancellation shall remain in effect until the 
driver's privilege to operate a vehicle has been 
restored. A special '~sticker" is placed on the 
vehicle's tag to indicate that an operator of 
the vehicle has been either charged with or 
convicted of driving on either a suspended or 
revoked license for speclfied offenses (e.g., 
OWl). Under this law, at the time of arrest, 
the law enforcement officer (1) confiscates the 
regular registration, (2) places the "sticker" 
on the tag and (3) issues a tempo~ary 

registration that is valid for 60 da~s: See Ch. 
891 of the Laws of 1989. This law will 
terminate on January 1, 1994. Note: This law 
has not been codified. However, it	 is located 
in the Oregon Revised Statutes following 
§809. 110. 

Habitual Offender Laws: 
State Has Such Law (Yes/No): Yes §809.600 et seq. 
Grounds for Being Declared an 

Habitual Offender:	 (1) Three serious traffic offs (win 5 yr 
period) or (2) A combination of 20 minor and 
serious traffic offs win a 5-yr period) 

Term of License Rev While 
Under Habitual Offender Status:	 5 yrs (1 yr probationary and renewable licens~' 

is available if certain conditions are met) 
§§807.270 and 809.650 Important: See the 
Special Note on p. 3-367 . 
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Other Criminal Actions Related to OWl: (continued) 

Type of Criminal Offense if
 
Convicted on Charges of
 •Driving While on Habitual
 
Offender Status N~nel
 

Sanctions Following a Conviction of
 
Drivin~ While on Habitual:Offender
 

, Status:
 
Impri sonment (Term):'
 
Mandatory Minimum Term of
 

Imprisonment:
 
Fine ($ Range):
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on
 
Persons'Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): Yes §146.113 
BAC Chemical Test Is Given to the 

the Following Persons: 
Driver: Yes (If over 13 yrs of age and within 5 hrs of 

accident) §146.113 
Vehicle Passengers: Yes (If over 13 yrs .of age and within 5 hrs of 

accident) §146.113 
Pedestrian: Yes (If over 13 yrs of age and within 5 hrs of •accident) §146.113 

Laws Establishing the Minimum ,Ages, 
Concerning Alcoholic Beverages:
 

Minimum Age (Years) Sale/Purchase: 21 (Year Eff: 1933) §§471.410 & 471.430
 
Minimum Age (Years) Possession: 21 Exemption for either the possession or the
 

consumption of an alcoholic beverage in a 
private residence accompanied by or with the 
consent of a parent. §§471.410 & 471.430 

Minimum Age (Years) Consumption:	 See above under "Minimum Age (Years) Possession" 

Dram Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No):	 Yes §§30.950 & 30.960 Note: In order to be 

liable, it must be shown that the licensee 
provided alcoholic beverages to a "visibly 
intoxicated" patron. 

'Note: The criminal sanctions for driving while, on habitual offender status have been 
repealed; see §l of Ch. 208 of the laws of 1991. 

3 - 370 •
10th Edition 



STATE - Oregon 

•
 Other State Laws Related To Alcohol Use: (continued)
 

"Dram Shop Law" Concept Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): Nol 

Dram Shop Actions-Social Hosts:	 Yes §§30~950 & 30.960 Note: In order to be 
liable, it must be shown that the social host 
povided alcoholic beverages·to.a "visibly 
i ntoxi cated" guest. 

Other:	 None 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

• 

Type of Criminal Action: Cl A Misd - Applies to the sale of (1) wine and 
beer sold be the drink by certain types of 
licensees and (2) all types nf pkg.alc. 
beverages by licensed stores;' see §471.410; Misd 
- Applies to the sale of distilled spirits, wine 
M4 beer sold by the.drink by (l! private clubs 
or (2) specially licensed restaurants or other 
commercial establishments where food.is prepared 
and served; see §§472.310 & 472.990. 
See the Special Note below . 

Term of Imprisonment:	 Cl A Misd - Not more than 1 yr §161.615; Misd 
1st off- Not more than 6 .as; 2nd or subsequent 
offs - Not more than 1 yr §472.990 

Fine ($ Range):	 Cl A Misd - Not more than $2,500 §161.635 See 
Footnote No.2; Misd 1st off - Not more than 
$500; 2nd or'subsequentoffs - Not more than 
$1,000 §472.990 

lprevious case law, that established common law negligence actions, appears to have been
 
abrogated by the dram shop statute. Ref: Cambell v. Carpenter, 566 P.2d 893 (Or. 1977);
 
Chartrand v. Coos Bay Tavern, Inc., 696 P.2d 513 (Or. 1985); Davis v. Billy's Con-Teena, Inc.,
 
587 P.2d 75 (Or. 1978); and, Solberg v. Johnson, 760 P.2d 867 (Or. 1988).
 
2The mandatory fine sanctions for a Cl A Misd offense do not apply to licensees; see
 

§471.410(5) .
 

• 
Special Note: Under §471.4l2. no licensee shall knowingly serve alcoholic beverages to a 
visibly intoxicated person. However,	 notwithstanding any other provision of law, the alcoholic 
beverage control commission shall only issue letters of reprimand for the first three (3) 
violations w/ri a 2 yr period. 
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Other State Laws Related To Alcohol Use: (continued) 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages or the Wrong Type of Alcoholic 
Beverage to Those Persons Under the 
Minimum Legal Drinking Age: 

Type of Criminal Action: 

Term of Imprisonment: 

Fine ($ Range): 

Yes SusplRev 
Any licensed establishment, that either sells 
liquor by the drink or packaged alcoholic 
beverages and that violates the liquor laws 
concerning sales to intoxicated persons, may 
have their license revoked/suspended for an 
indeterminate period of the time l ; see 
§§471.315, 472.180 &472.187. 

C1 A Hisd - Applies to the sale of (1) wine and 
beer sold be the drink by certain types of 
licensees and (2) all types of pkg alc. 
beverages by licensed stores; see §47l.410; Hisd 
- Applies to the sale of distilled spirits, wine 
and beer sold by the drink by (1) private clubs 
or (2) specially licensed restaurants or other 
commercial establishments where food is prepared 
and served; see §§472.310 & 472.990. 
Cl A Hisd - Not more than 1 yr §161.615 (See 
Footnote No.2 on p. 3-371.); Hisd 1st off- Not 
more than 6 mas; 2nd or subseguent offs - Not 
more than 1 yr §472.990 
Cl A Hisd - Not more than $2,500 §161.635; Hisd 
1st off - Not more than $500; 2nd or subseguent 
~ - Not more than $1,000 §472.990 

•
 

•
 

3 - 372 •
10th Edition 



',':t 

STATE - Oregon 

•
 

•
 

Other State Laws Related To Alcohol Use: (continued) 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages or the Wrong Type of Alcoholic 
Beverage to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

Laws Prohi~iting (1) the Possession of 
Open Contain~rs of Alcoho~ic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

Yes 
Any 

Susp/Rev 
licensed establishment, .that either sells 

liquor by the drink or packaged alcoholic 
beverages and that violates the liquor laws 
concerning sales to persons under the minimum 
legal drinking age, may have their license 
revoked/suspended for an indeterminate period of 
the time 1; see §§47l.3l5, 472.180 & 472.187. 

No 

Yes §811.170(1)(b) & (c)
 
Yes driver and passengers §811.170(1)(a)
 
(Excludes passengers riding in a veh used to
 
carry persons for hire.)
 

.', , 

• 
lA licensee who is subject to a 30 day or less suspension, may also have an administrative 
monetary penalty imposed on them either in addition to or in lieu of such suspension. The 
monetary penalty is from $100 to $2,000; for persons holding a server permit, the penalty is 
from $25 to $500. §471.322 
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STATE	 PENNSYLVANIA 
General Comments:	 See Pennsylvania Statutes Annotated . 

• Basis for a OWl Charge:
 

Standard OWl Offense: Under the influence of alcohol 75 §373l(a)(l)
 
Illegal Per Se Law (BAC Level): 0.10 1 75 §373l(a)(4) 
Presumption (BAC Level): None 
Type of Drugs/Drugs and Alcohol: Under the influence of (1) A Controlled 

Substance or (2) a Controlled Substance and 
Alcohol 75 §373l(a)(2) & (3) 

Other: For Comm. Motor Vehicle Operators, see p. 3-377. 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law:	 Yes 75 §1547(k) 
Implied Consent Law:
 

Arrest Required (Yes/No):
 
Implied Consent Law Applies to
 

Drugs (Yes/No): Yes 75 §1547(a) 
Refusal to Submit to Chemical Test 

Admitted into Evidence: Yes (Criminal Cases) 75 §1547(e) 
Other Information:	 Under 75 §1547(a)(2), a person implicitly 

consents to a chemical test if they were driving 
a vehicle that was involved in an accident that 
resulted in either a death or an injury that 
required treatment at a medical facility.3&4 

• Chemical Tests of Other Substances for BAC Level
 
Which Are Authorized Under the Implied Consent Law:
 

Blood: Yes 75 §1547
 
Urine: Yes 75 §1547
 
Other: None
 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No):	 No 
Anti-Plea Bargaining Statute (Yes/No):	 Yes-limited The original OWl charge cannot be 

reduced at a preliminary hearing/arraignment; 
see 75 §3731(f). 

lStandard: Percent by weight of alcohol in the blood; see 75 §3731(a)(4).
 
2The implied consent law would seem to indicate that an arrest is necessary before licensing
 
sanctions fdr refusal .could be imposed. However, a recent court decision appears to hold that
 
on1y "reasonab1e grounds" not an actual arres tis all that is needed. See Magi 11 v. Com., 522 /
 

A.2d 172 (P~.Cmwlth. 1987).
 
3This provi~ion was declared unconstitutional under both the Federal and State constituti6ns by
 
the Pennsyl~ania Superior Cburt (en banc). The court held that this provision was
 
unconstituti~nal because it did not require law enforcement officers to have "probable cause"
 

'prior to con'ducting a chemical test which the court considered to be a search. See
 
Commonwealth v. Danforth, 576 A.2d 1013 (Pa.Super. 1990).
 

• 
4Under 75 §1~47(b)(1), a person has a statutory right to refuse to submit to a chemical test . 
However, thi~ right does not prevent the admission of blood test results concerning alcohol 
concentrati~n where force was used to	 extract the blood. See Commonwealth v. Molino, 593 A.2d 
872 (Pa.Sup~r. 1991). Note: This case may be on appeal to the Pennsylvania Supreme Court. 
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STATE - Pennsylvania 

Adjudication of OWl Charges: (continued) 

Pre-Sentencing Investigation Law (PSI)
 
(Yes/No): Yes 75 §1548
 •

Sanctions for Refusal to Submit to a
 
Chemical Test:
 

Refu~al to Take a Preliminary Breath Test:
 
Cr.iminal Sanctions (Fine/Jail): None
 
Ad~inistrative Licensing Action
 

(Susp/Rev): None
 
Other: None
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Admi~istrative Licensing Action
 

(Susp/Rev) :	 Susp-12 -as 75 §1547(b)(1) (Mandatory) An 
occupational license is not available; see 75 
§1553(d)(7). 

Other:	 None 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment: Any OWl off is a 2nd degree misd l
 

Term (Day, Month, Years,
 
Etc.) : All offs - not more than 2 yrs; 18 §1104
 

Mandatory Minimum Term: 1st off-48 con hrs2 ; 2nd off (w/n 7 yrs)-30
 •dys2; 3rd off (w/n 7 yrs)-90 dysl; 4th off (w/n
27 yrs)-l yr 42 §9721 and 75 §3731(e) See 

Commonwealth v. Sojourner, 518 A.2d 1145 (Pa. 
1986), and Commonwealth v. Kriston, 588 A.2d 898 
(Pa. 1991). In the Kri~ton case, electronic' 
home monitoring'was held llQl to be the 
equivalent of imprisonment. 

lSpecial Note: A first OWl offender may be placed in Accelerated Rehabilitation Disposition 
(ARO); see 75 §1552 & Pa. Cr. Pro. Rule 175 et seq. Acceptance into ARO shall' be consfdered a 
first OWl, conviction for the purpos~ of computing previous OWl offenses; see 75 §373l(e)(2). 
1) Acceptance into and satisfacto~y completion of program may lead to dismissal of OWl charge. 
2) Acceptance determined. by judge after hearing relevant facts of prosecutor, defendant and any 
victims. Judge also announces terms ofARO 3) "Conditions of program may be such as may be 
imposed with respect to probation after conviction ... , including restitution and costs, and 
may include other conditions agreed to by parties, except that a fine. may not be imposed." 4) 
Programs duration shall not exceed 2 yrs. 5) If defendant is found by the judge, at a hearing, 
to have vi 01 ated ARO terms the program w'i'll be termi nated and the prosecutor may proceed wi th 
the OWl charge(s). 6) When defendant enters ARO program because of a OWl charge, the Pa, DOT 
shall keep a record for 7 yrs. 
However, ARO may not be allowed if: (1) defendant ~as convicted or accepted ARO; because of 
OWl charge within last 7 yrs; (2) present off violated habitual offender statute; (3) if any 
~erson other than def~ndant was seriously injured or killed. 

Work release is allowed for the purpose of litter collection from either public or private 
property; see 75 §3731(h). 
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STATE - Pennsylvania 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Fine: 
Amount ($ Range): Not more than $5.000 18 §1101 
Mandatory Min. Fine ($): 1st off l -$300 and a surcharge of $502; 2nd off"' 

(win 7 yrs.) 1_$300 and a surcharge of $1002; 3rd 
l<Toff (win 7 yrs.) -$300 and a surcharge of $200 ; 

4th off (win 7 yrs) 1_$300 and a surcharge- of 
$300 2 75 §§3731(e) & 6566(a)(7) ", 
See Footnote No.3. 

Other Penalties: 
Community Service: 1st off-Possible under ARO 
Restitution 

(eg Victim's Fund) Yes4 18 §1l06 Restitution is to be paid by a 
defendant to a victim. Note: Restitution is 

, requi red under ARO; see 75 §3731(e)(6)(iii). 

Other:	 For_persons admitted to an AOR program, court 
supervision for not less than six (6) months if 
counseling or treatment is not necessary. 
HC?wever, if counseling or treatment" is 
necessary, court supervision must be for not 
less than 12 months. 75 §3731(e)(6)(v) 

1Acceptance of'ARO shal~ be considered a 1st conviction for purposes of computing any 
subsequent vio~,ations. ARO appli~s only to a first offense. 
2The amo~nts recei~ed,from the surcharges are deposited into the Catastr~phic Loss Benefits 
Continuation Fund., These surcharges will terminate on 12/31/91 if the Pa. Insurance 
Commissi~ner certifies that there are sufficient funds to cover unfunded catastrophic losses as 
of this date. 75 §6506(c) & (b) 
3The fines for OWl offenses are doubled if the offense was committed within a designed 
construction or maintenance area manned by workers acting in their official capacity. See 75 
~3326(c)., - , 
Note: The State's victims' compensation fund does not normally cover damages (e.g. personal 

injuries) r~su~tingfrom motor vehicle law violations (e.g., OWl); see 71 §180-7 et seq. and 
Price v. Crime, Vict,im's Compo Bd." 546,A.2d 763 (Pa.Cmwlth. 1988). 

. ' '. ' 

OWl Offenses and CORBercial MOtor Vehicles (C~)/CORRercial,Driver's licenses (COL): A person 
is "disqualifiled" fr,omoperating a GMV for 1 yr., (mand.) (3 yrs (mand.) if transporting 
hazardous mate'rials) if, they are convicted of driving a CMV, (1) with a BAC level of 0.04 or 
more (percent !by weight of alcohol in the blood) or (2) while under the influence of alcohol or 
a controlled,subst~nce. For either (1) a subsequent conviction or (2) a combination of two or 
more convictions of any of the above listed items, the "disqualification" is for life (10 yrs. 
mand.). A perison is "disqualified" from operating a CMV for 1 yr, if, while ,operating a CMV, 
they refuse to submit a chemical test for either an alcohol concentration or the presence ~f 

controlled substances. In addition, a CMV operator must be placed "out-of-service" for 24 
hours if they!have any amount of alcohol in their system. Their are two sepirate provisions, 
75 §§ 3731(i){4) and 3731.1, that make it illegal to operate a CMV with a BAC level of 0.04 or 
more. A person who violates 75 §3731(i)(4) will be subject to the same criminal sanctions as 
for any-other :OWI offense. However, a person, who violates 75 §3731. 1, ,commits only a summary 
offense. The10nly sanction for a summary offense is a fine of $25 (75 §6502)'. See 75 §§1603, 
1611,16"12, Hil3, 3731(i) & 3731.1. Eft: 4/1/92. 
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STATE - Pennsylvania 

Sanctions following a Conviction for a OWl Offense: 
(continued) 

Administrative Licensing Actions •
Pre-OWl Conviction Licensing Action:
 

Administrative Per Se Law: None
 
Other: None
 

Post OWl Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev) : Susp 75 §1532(b)(3) 
Term of License Withdrawal 

(D~ys, Months, Years, etc.): 12 mas or for 1st offenders, if accepted into 
ARD program, 1 mo to 12 mos l&3 

Mandatory Minimum ,Term of 
Wi thdrawal :	 12 mos or for 1st offenders, if accepted into 

ARD program, 1 mo l&3 An occupational license is 
not available; .see, 75 §1553(d)(6) & (8). 

Other: 
Rehabilitation:
 

Alcohol Education:
 
Alcohol Treatment:
 
Alcohol Education/
 

Treatment as an Altern

ative to Criminal
 
Licensing Actions
 
(Describe): Yes2
 

Veh~cle Impoundment/Confiscation: •
Authorized by Specific 

Statutory Authority:	 Yes Vehicle forfeiture for a OWl offense under 
the "common 1aw". See Commonweal th v. Crosby, 
568 A.2d 233 (Pa.Super. 1990). 

Terms Upon Which Vehicle 
Will Be Released:
 

Other:
 
Miscellaneous Sanctions
 

Not Included Elsewhere:	 None 

lSee Habitual Offender Laws on p. 3-380.
 
21) Every convicted person must take and pass an approved alcohol highway safety class. 2) A
 
Court may order participation (successful) in an individual or group outpatient intervention
 
program to treat substance abuse. Participation may be ordered for up to 2 yrs. 3) If a
 
convicted person is found to be a "chronic" abuser, who represents a "demonstrated and serious"
 
threat, he may be ordered (committed) into treatment at a DOH approved facility. 75 §1548
 
Required counseling or treatment under ARD; see 75 §3731(e)(6).
 
3If a court orders a person to attend a treatment program, the person must successfully.
 
complete such a program before their l,icense may be restored (75 §1541(d)~. I.e:, a pe~so~ 
will not be eligible for driving privileges even after the suspension period ha~ ~xpired unti~ 
they complete the treatment program. Second and subsequent offenders are required ~o .attend a 
treatment program via court order. 75 §1548(b) & (d) •3 - 378 
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• Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term): 

Mandatory Minimum Term: 
", ., 

Fine ($ Range): 

Mandatory Minimum Fine: 
Administrative Licensing Action: 

Licensing Authorized and 
Type of Action: 

Length of Term of 
Licensing Withdrawal: 

• Mandatory Action--Minimum 
Length of License 
Withdrawal: 

Other: 

" ,, '~ . 

Yes 18 §§1101, 1103, & 1104 and 75 §§3732 &' 
3735. 

Misd 1st degree (non-alcohol related death 75 
§3732)-Not more than 5 yrs;Felony 3rd degree 
(alcohol related death 75 §3735)-Not more than 
7 yrs 
Misd 1st D~gree (non-alcohol related 
death)-None; Felony 3rd Degr~ (Alcohol related 
death)-3 yrs (75 sec. 3735(b)) 
Misd 1st Degree(Non-~lcohol Related Death) 
not more than $10,000; Felony 3rd Degree 
(Alcohol related death)-Not more than $15,000 
None 

(See Habitual Offender Laws on p. 3-380.) 

Misd 1st Degree (Non-Alcohol Related Death)-Rev; 
Felony 3rd Degre~ (Alcohol, Related Death)-Rev 

Misd 1st Degree (Non-Alcohol Related Death)-l 
yr; Felony 3rd Degree (Alcohol Related Death)-l 
yr 75 §1532 

Misd 1st Degree (Non-Al~ohol Related Death)-l 
yr; Felony 3rd Degree (Alcohol Related Death)-l 
yr An occupational license is not available; 
see 75 §1553(d)(1). 
None 

Driving While License Suspended or Revoked 
Where the: Basis Was a OWl Offense: 

Sanction: 
Criminal: 

Imprisonment (Term): Sunnary Offense-Not less than 90 dysl 75 
§1543(b) 

Mandatory Minimum Term 
of Imprisonment: 90 dysl&2 75 §§1543(b) 

Fine ($ Range): $1,0001 75 §1543(b) 
Mandatory Minimum Fine: '$1.0001&2 75 §§1543(b) 

• 
lThese sanctions also apply if a'person' drives in violation of either asusp or rev imposed 
either as a c:ondition of ARD or as a result of a refusal to subrilit to a chemical test· under the 
implied consent law. 
2See also Com'. v. Hill, 549 A.2d'583 (Pa.Super. 1988), and Com. v. Hoover, 494 A.2dll3l 
(Pa.Super. 19:35). 
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STATE - Pennsylvania 

Other Criminal Actions Related to OWl: (continued). •Administrative Licensing Actions: ,e) 

Type of Licensing Action
 
(Susp/Rev) : Rev/susp 75 §1543(c)
 

Length of Term of License
 
Withdrawal Action:	 If ba~ed on a susp-original susp. extended of an 

additio~al period of 1 yr; If based ~n a 
rev-origin~l rev. ext~nd~d of an ad~itional 

period of 2 yrs 75 §1543(c) 
Mandatory Term of License 

Withdrawal Action: Same as above An occupational 1'icense is not 
available; see 75 §1553(d)(11). 

Habitual Offender Laws:
 
State Has Such La~(Yes/No): Yes
 
Grounds for Being Declared an
 

Habitual Offender:	 3 convictions of anyone or more of the 
following win a 5-yr ,period: 1) veh homicide 

,when OWl,; 2) OWl; 3) other offs listed in 75 
§1532; 4) operation following registration's 
susp; 5) using a veh w/out knowledge or consent 
of owner; 6) using veh for unlawful sale of 
alcohol or controlled substance; 7) any felony 
in which veh was essentially involved. 75 §1542 

Term of License Rev While 
Under Habitual Offender Status: 5 yrs 75 §1542 (Note: for another offense 

committed win 5 yrs, an additional' rev. of 2 •
yrs. ) 

Type of Criminal Offense if
 
Convi cted on 'Charges of
 
Driving While on Habitual
 
Offender Status SUDDaryoff 75 §1543
 

Sanctions following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): 1 yr 75 §6503
 
Mandatory Minimum Term of
 

Imprisonment: None 

fine ($ Range): $200 to $1,000 75 §6503 
Mandatory Minimum fin~ ($): None 

Licensing Actions (Specify): 2 yrs additional Rev period 75'§6503 

Other State Laws Related To Alcohol	 Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed ,in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): Yes 75 §3749 
SAC Chemical Test Is Given to the 

the following Persons: 
Driver: Yes (if driver, 15 yrs old and died within 4, hrs . 

of the accident) •
3 - 380 

10th Edition 



STATE - Pennsylvania 

• Other State Laws Related To Alcohol Use: (continued) 

Vehicle Passengers: Yes But only if the driver of the veh can~'ot be I 

determined. 
Pedestrian:	 Yes (If over 15 yrs old and'died within 4 hrs 

of the accident.) 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purrhase: 21 (Year Eft. 1935) 1 §1991, 18 §6308 and 47 
§4-493(1) 

Minimum Age (Years) Possession: 21 18 §6308 
Mini~um Age (Year~) Consumption: 21 18 §6308 

Dram Shop Laws and Rel ated Legal	 Actions:' 
State Has a Dram Shop Law (Yes/No):	 Yes 47 §4-497 (This law applies only if the 

"customers" who are served are "visibly 
intoxicated".l) 

"Dri:tm Shop Law" Concept Has Been 
Adopted via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): Yes Jardine v. Upper Darby Lodge No. 1973 Inc., 

413 Pa. 626, 198 A.2d 550 (1964) and Matthews v. 
Konieczny, 527 A.2d 508 (Pa. 1987) 1 

• Dram Shop Actions-Social Hosts: Yes (Limited) Congini v. Porterville Valve Co., 
470 A.2d 515 (1983); this case limited liability 
of social hosts to the actions of intoxicated 
minor guests. 2 'See ajsoKl~in v. Raysinger, 470 
A.2d 507 (1983)3, where the court found no 
social host liability for the actions of adult 
guests. 

Oth,er:	 ,None 

Criminal Action Against Owner or Employees
 
of Es~ablishments that Serve Alcoholic
 
Bever~ges to Intoxicated Patrons:
 

Typ. of Criminal Action: Hisd 47 §§4-493(1) and 4-494(a) 
Term of Imprisonment: 3 IIIOS to 1 yr 
Fi ne ($ Range): Not more than $5.000 

l The term "customer" does not include minors. A licensee can be held liable under the "common 
law" (not the ~ram shop act) for the injuries caused by an "inebriated" minor who has been sold 
alcoholic beverages even though such minor does not appear to be "visibly intoxicated". In 
fact, in some circumstances a licensee has been held liable for the actions of inebriated 
minors notwi1thstanding the fact the licensee did not sell them alcoholic beverages. Liability 
under the these conditions can occur if the injuFy causing minor received the alcoholic 
beverage from another minor who had purchased such beverages illegally. See Matthews v. 

•
 
Konieczny, 527 A.2d 508 (Pa. 1987) .
 
2See also Ma~leary v. Hines, 817 F.2d 1081 (3rd Cir. 1987) and Orner v. Mallick,' 527 A.2d 521
 
( 1987) .
 
3See also Bemis v. Gumbeski, 534 A.2d 1099 (Pa.Super. 1987).
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STATE - Pennsylvania 

Other State Laws Related To Alcohol Use: (continued) 

Administrative Actions Against Owners of
 
Establi~hments that Serve Alcoholic
 •Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages
 
Withdrawn (Yes/No): ,Yes or liquor control board may impose a fine of 

$50 to $1,000. 47 §4-471 Note: Susp/Rev mand 
for a 3rd or sub. off win 4 yrs. 47 §4-471(c) 

Length of Term of License Withdrawal:	 3 yrs if revoked (1 yr for location unless 
ownership changes hands, including i~edi~te 

fami 1y members.); if susp I i ndetermi nate 47 
§4-471 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action: Hisd l 47 §§4-493(1} and 4-494(~)
 
Term of Imprisonment: 3 IIOS to 1. yr
 
Fi ne ($ Range): Not more than $5,000
 

Administrative Actions Against Owners of
 
Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes or Liquor Control Board may impose a fine .of 

$1,000 to $5,000 47 §4-471 Note: Susp/Rev •. mand for a 3rd or sub. off win 4 yrs. 47· 
§4-471(c) 

. Length of Term License Withdrawal:	 3 yrs if revoked (1 yr for structure unless
 
ownership changes hands, including immediate
 
family); if susp, ind.eterminate
 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholi~
 

Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No):	 No 
Anti-Consumption Law (Yes/No):	 Yes2-driver only 75 §3715 

lIt is a 3rd degree misd.to "knowingly selling" alcoholic beverages to a minor; see .18 
§6310.1.The sanctions for this offense are as followi: 1st off-Jail for not more than 1 yr; 
fine $1,000 (mand) to $2,500; 2nd or sub. off-Jail for not more than 1 yr;·fine-$2,500 
(mand.). 18 §§1l01(5), 1104(3) & 6310.1(c) .1 

2Also applies to the consumption of "controlled substances". 75 §3715 
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STATE: PUERTO RICO
 
General Comments: See Laws of Puerto Rico Annotated.
 

•
 

•
 

Basis for a DWI Charge: 

Standard DWI Offense: 

Illegal Per Se Law (BAC Level): 
Presumption (BAC Level): 

Types of Drugs/Drugs and Altohol: 

Other: 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law: 
Implied Consent Law: 

Arrest Required '(Yes/No): 
Imp:l i ed Consent Law Appl i es to 

Drugs (Yes/No): 
Refusal to Submit to Chemical 

Admitted into Evidence: 
Other Information: 

Under the influence of intoxicating drinks 
9 §'04'(a) 
None 
0.10 9 §104l(b)(2)

' 
0.05 for operators of trucks, busses, school 
busses, heavy motor vehicles and public service 
motor vehicles 9 §'041(b)(3) 
Under the effects of (1) Any Narcotic Drug, (2) 
Marihuana or (3) a Depressing or Stimulating 
Substance 9 §l045 
None 

Yes 9 §1043(a) 

Yes 9 §1043(b) 

No 9 §1043(b) 
Test 

n. a. 
None 

Chemical Terts of Other Substances for SAC Level 
Which Are ~uthorized Under the Implied Consent Law: 

Blood:
 
Urine:
 
Other:
 

Adjudication of DWI Charges: 

Mandatory Adjudication Law (Yes/No): 
Anti-Plea Bargaining Statute (Yes/No): 
Pre-Sentencing Investigation Law (PSI) 

(Yes/No) : 

Yes 9 §'043(a) 
N02 

"Any other substance of his body" 9 §l043 

No 
No 

Yes 9 §1042(d) 

'Standard: Percent or more of alcohol by volume in the driver's blood. 9 §'043(a) 

• 
2The law states. that for "any' substance of his body except urine"; see 9 §l043. 'However,· 
despite the statutory language, the courts have held that the police may request a urine sample 
and that th,e results of a urinalysis for alcohol concentration may be admitted into evidence at 
a DWI trial. See, e.g., People'v. Santos Vazquez, 89 P.R.D. 86 (1963). 
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STATE - Puerto Rico	 \, . 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test: •
Criminal Sanctions (Fine/Jail): None
 

,Administrative Licensing Action
 
(Susp/Rev): None
 

Other: None
 

Refus~l to Take Impl,ied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev):	 Susp - 6 80S to 2 ,rs 1st refusal - mand susp 
for 6 mos; sub. refusal - mand susp. for 1 yr 9 
§1044 

Other::	 , None 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc. ) :	 Non-Iniury OWl Off IMisd.): 1st off-not more 

than 15 dysl; 2nd off (w/n ,5 yrs)-10 to 30 d,S; 
3rd off-30 to 60 d,S; subsequent off-60 d,S to 6 
lAOS Injury related OWl off: 1st off IMisd.)-30 

,to 90 dysl; 2nd off IMisd.) (w/n 5 yrs)-90 d,S 
to 6 mos; 3rd and subsequent off (Felony)-fi~ed 

3 •jail tenD of 1 yr Serious inj uryre1a ted DWI 
3off (Felony): fixed jail 'term of 1 yr 9 §1042 

Mandatory Minimum Term:	 Non-Injury OWl Off IMisd.l-lst off-Nonel ; 2nd 
off (w/n 5 yrs)-24 con. hrs2 ; 3rd off-30 dys; 
subsequent off-60 d,S Injury related OWl off: 
1st off (Misd. )-Nonel ; 2nd off (Misd.) (w/n 5 
yrs)-24 con. hrs2 ; 3rd and subsequent off 
IFelony)-6 MUS and 1 dy3 Serious injury related 
OWl off (Felony): 6 80S and 1 dy3 9 §1042 

l For 1st offenses, "The effects of the sentence" may be "suspended" if the defendant meets the 
following three (3) conditions. (1) They have not refused to submit to a BAC chemical test. 
(2) Their BAC level was of between 0.10 and 0.14 (or 0.05 and 0.10 if operating either a truck, 
bus, school bus, heavy motor vehicle or public service motor vehicle). And, (3) they agree to 
~articipate in an alcohol/drug rehabilitation program. 9 §1042(f). , 

For 2nd offenses, "The effects .of the sentence" of imprisonment may be "suspended" if the 
defendant meets the following three (3) conditions. (1) They have not refused to submit to a 
BAC chemical test. (2) Their SAC level was of between 0.10 and 0.14 (or 0.05 and 0.10 if 
operating either a truck, bus, school bus, heavy motor vehicle or public service motor 
vehicle). And, (3) they agree either (1) to serve "non-domiciliary" confinement for an 
uninterrupted" 24 hr period or (2) to participate in 10 dys of community service. 9 §1042(m) 
3For aggravating circumstances, the imprisonment sanction may be increased to 3 yrs. For 
extenuating circumstances, the imprisonment sanction may be reduced to 6 mos and 1, dy., 9 
§1042(b)(I) & (2) 
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STATE - Puerto Rico 

• Sanctions Following a Conviction for 
(continued) 

Fine: 
Amount ($ Range): 

Mandatory Min. Fine ($): 

Other Penalties: 
Community Service: 

Restitution 
(eg Victim's Fund) 

Other: 

• 
Administrative Licensing Actions: 

~~DWl Conviction Licensing Action: 
Administrative Per Se Law: 
Other: 

PostDWl Conviction Licensing Action: 
type of Licenslng Action 

(Susp/Rev) : 
Term of License Withdrawal 

(Days, Months, Years, etc.): 

Mandatory Minimum Term of 
Withdrawal: 

Other: 
Rehabilitation: 

Alcohol Education: 

a DWl Offense: 

Non-Injury DWI Off (Mi~d.I~lst off-not more than 
$100 to $300'; 2nd off (win 5 yrs)-$200 to $400; 
3rd off-$300 to $500; subsequent off-$400 to 
$500 Injury related DWI off: 1st off 
(Misd.I-$200 to $5001 2nd off (Misd.) (win 5 
yrs)-$300 to $500; 3rd and subsequent off 
(Felonyl-None Serious injury related'D~I off 
(Felony): None 9 §1042 
All offs- None 

Yes For 2nd off (either non-lnJury or lnJury 
DWl offs)-10 dys of community service in lieu of 
imprisonment. 9 §1042(m) See Footnote No.2 on 
p. 3-384. 

Yes Paid by the defendant 2 33 §3212 
A defendant may be ordered to take and pass a 
driver improvement course. 9 §1042(h) 

None 
None 

SusP. Restriction or Rev 9 §1042(n) 

For either non-injury, injury or serious injury 
DWloffs: 1st off-up to 311Os1; 2nd off (win 5 
yrs)-3 IIOs-2 yrs; 3rd off-3 yrs; 4th 
lli-perllanent rev 9 §1042(n) 

See Rehabilitation below. Note: There is a 
hardship licensing provision;'see 9 §1042(i). 

License susp, restriction or rev until the 
defendant participates in and passes a driver 
improvement course or until the agency in charge 

. of rehabilitation certifies that the defendant 
is qualified to drive. 9 §1042(h) 

• 'See Footnot No.1 on p. 3-384. 
2payment can ot be more than $500. 
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STATE - Puerto Rico 

Sanctions Following a Conviction for a DW! Offense: 
(continued) •

Alcohol Treatment: 
Alcohol Education/
 

Treatment as an Altern

ative to Crimin~l
 

Licensing Actions
 
(Describe):
 

.Vehicle Impoundment/Confiscation:
 
Authorized by Specific
 

Statutory Authority: No
 
Terms Upon Which Vehicle
 

Will Be Released:
 
Other: None
 

Miscellaneous Sanctions
 
Not Included Elsewhere: None
 

Other Criminal Actions Related to OW!: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense:	 Yes There are two vehicle homicide offs. (1) 

Involuntary manslaughter while operating a motor 
vehicle (Misd.) 33 §4005;(2) Death caused by 
gross or willful· negligence in driving a motor 
vehicle (Felony) 33 §§3044 & 4006 

Sanctions: •
Criminal Sanction: 

Imprisonment (Term):	 Mi sd. off-a fixed term of 1 yr (3 yrs if there 
are aggravating circumstances; 6 mos and 1 dy if 
there are extenuating circumstances.); felony 
off-a fixed te... of 6 ,rs (10 yrs if there are 
aggravating circumstances; 4 yrs if there are 
extenuating circumstances.). 

Mandatory Minimum Term: None 
Fine ($ Range): Misd. off-$3.000; felony off-None 
Mandatory Minimum Fine: None 

Administrative Licensing Action:
 
Licensing Authorized and
 

Type of Action: Rev 33 §4007
 
Length of Term of
 

Licensing Withdrawal: 1 yr 33 §4007
 
Mandatory Action--Minimum
 

Length of License
 
Wi thdrawal : 1 yr 33 §4007
 

Other:	 Restitution A defendant may be ordered to pay 
restitution. The following maximum payments may 
be imposed: For a misd.-$500 and for a
 
felony-$5,OOO. 33 §3212
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STATE - Puerto Rico 

• Other Crimina~ Actions Related to OWl: (continued) 

Driving While License Suspended or Revoked 
Where the Basis Was a OWl Offense: 

Sanction: 
Criminal: 

Imprisonment (Term): 1st off (Misd)-l to 3-as: sub. off (Misd)-3 to 
6 mas 9 §§72l(13) & 722(d) 

Mandatory Minimum Term 
of Imprisonment: None 

Fine ($ Range): 1st off-$ZOO to $500; sub. off-none 
Mandatory Minimum Fine: None 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev): None 
Length of Term of License 

Withdrawal Action: 
Mandatory Term of License 

Withdrawal Action: . 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 
Grounds for Being Declared an
 

• 
Habitual Offender:
 

Term of License Rev While
 
Under Habitual Offender Status:
 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual
 

, . Offender' Status
 
Sanctions Following a Conviction of
 

Driving While on Habitual Offender 
Status:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment:
 
Fine ($ Range):
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
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STATE - Puerto Rico 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
BAC Chemical Test Is Given to the 

the Following Persons: 
Driver: 
Vehicle Passengers: 
Pedestrian: 

Laws	 Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 
Minimum Age (Years) Possession: 
Minimum Age (Years) Consumption: 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 
"Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): 

Dram	 Shop Actions-Social Hosts: 
Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: 
Term of Imprisonment: 
Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Yes	 9 §1043 

Yes 
No 
Yes 

18 13 §6083 (Sales only) (Year Eff: 1969) 
None 
None 

No 

No 
No 
None 

None 

None 

•
 

•
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STATE - Puerto Rico 

•
 Other State Laws Related To Alcohol Use: (continued)
 

Criminal Actions Against Owners or 
Empl~yees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Al:cohol i c Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

T~pe of Criminal Action: Hisd l 13 §6107 
Term of Imprisonment: 30 d,S to 6 110$2 
Fi!ne ($ Range): $100 to 5002 

Admini~trative Actions Against Owners of 
Esta~lishments That Serve Alcoholic 
Beve~ages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
!Wi thdrawn (Yes/No): Yes 13 §6093 

Length of Term License Withdrawal: Indeterminate 

Anti-Happy Hour Laws/Regulations: No 

• 
Laws P~ohibiting (1) the Possession of 

Open Containers of Alcoholic Beverages 
and (i2) the Consumption of Alcoholic 
Beve~ages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): No 
Anti-Consumption Law (Yes/No): No 

lThere are two other provisions under Puerto Rico law that make it an offense to sell alcoholic 
beverages to a person under the legal drinking age. Sanctions against any person: Misd.

•
 
jail - 25 dys - 6 mos; fine - $25 - 500 (33 §§1021 & 3035). Sanctions only against dealers:
 
Misd. - ja~l - 30 dys - I yr; fine - $100 - $1,000 (13 §§6083 & 6116).
 
2An admini trative fine of not more than $2,000 may be imposed at any time before a misd. trial
 
of an alco 01 offense.
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STATE:	 RHODE ISlAND 

• 
General Comments: See General Laws of Rhode Island. 

Basis for a ,OWl Charge: 

Standard OWl Offince:	 Under the influence of intoxicating liquor 
§31-27-2(a) 

Illegal Per Se Law (BAC/BrAC Level):	 0.101&2 and Any Blood "Presence" of a Controlled 
Substance §31-27-2(b) Persons under 21 who 
have a BAC level of between 0.04 and 0.10 are 
considered to have been driving "while impaired" 
which is not a criminal offense; see 
§§31-27-2.5(d) & (g) and 31-27-2.7. 

Presumption (BAC Level):	 Hone 
Types of Drugs/Drugs and Alcohol"	 Under the influence of (1) Any Drug, (2) 

Toluene, (3) any Controllp.d Substance and (4) 
Any Combination of These Substances and 
Intoxicating Liquor §31-27-2(a) 

Other:	 For Commercial Motor Vehicle Operators, see 
below. 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law: Yes §31-27-2.3
 
Implied ' Consent Law:
 

Arrest Required (Yes/No): Yes (Implied) §31-27-2.1
 

• 
Implied Consent Law Applies to 

Drugs (Yes/No): Yes §31-27-2.1 
Refusal to Submit to Chemical Test 

Admitted into Evidence: (Note: There is no law, statute or case, on 
this subject.) 

O~her Information:	 Hone 

1This State's illegal per se law also makes it an offense to operate a motor vehicle with 
either a breath or urine alcohol concentration of 0.10. 
2Standard: Percent by weight of alcohol in the blood, breath or urine; see §31-27-2(b). 

OWl Offenses and Commercial Hotor Vehicles	 {CMW)/Commercial Driver's Licenses (COL): A 
person's pr,'ivilege to operate a CMY is "suspended" for at least 1 yr (1 yr. Oland.) (not less 
than 3 yrs (3 yrs mand.) if transporting hazardous materials) if they are convicted of driving 
a CMY (1) "'lith a SAC/"Other Bodily Substance" alcohol concentration level of 0.011 percent or 
more, (2) while under the influence of alcohol or controlled substances or (~) of a refusal to 
submit to a chemical test. For either (1)	 a second violation or (2) a combination of two 
violations of any of the above listed items, a person's privilege to operated a CMV is 

• 
"revoked" for life (10 yrs. Oland.). In addition,a CMV operator who has any alcohol in their 
system must be placed "out-of-service" for	 24 hours. Note: A CMY operator commits a "regular" 
OWl offense if they should operate a CMY with a BAC level of 0.04 or more. See §§31-10.3-3(9), 
(11), (13) & (28) and 31-10.3-31. 
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STATE - Rhode Island 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood: Yes (exception on religious grounds) §§31-27-2, • 
Urine: 
;Other:" 

Adjudication of DWI Charges: 

Mandatory Adjudication Law (Yes/No): 
"A'nti..:Plea Bargaining Statute (Yes/No): 
Pre~Sentencing Inv~stigation Law (PSI) 

(Yes/No): 

Semct ions for Refusal to Submit 'to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail):
 
Administrat~ve Lic~nsing Actioh
 

(Susp/Rev):
 
'Other: ,'.
 

,Refusal to Take Impl ied Consent
 
Chemical Test:
 

,Criminal'Sanction (Fine/Jail):
 

Administrative Licensing Action 
(Susp/Rev): 

'Other: 

&31-27-2.1 
Yes §§31-27.2 and 31-27.2.1 

, None 

No 
No 

Yes Alcohol assessment §31-27-2(d)(7) 

None 

None 
Administrative fine-$15 See §§31-27-2.3(B) & 
31-41-4. 

'1st refusal-$200 to $500 and 10-60 hrs of public 
service; 2nd refusal (w/n a 5 yr period)-$300 to •
$500; 3rd and subsequent refusal (w/n a 5 yr 
period)- $400 to $500 (Special Note: In 
addition to the above fines, a defendant must 
pay anassessment fee of $500.) The imposition 
of these fines, assessments and/or public 
community service is mandatory.) §31-27-2.1 

1st Refusal-3-6 mas susp (For persons under 18
 
years old-mandatory susp for' 6 mos; see
 
§31-27-2.5(a)); 2nd refusal (w/n 5 yr
 
period)-1-2 yrs Susp;3rd and subsequent refusal
 
(w/n 5 yr period)-2-3 yrs Susp; (These susps are
 
mandatory) §31-27-2.1
 
1st Refusal-Attendance at a DWI class or
 
alcohol/drug treatment program; 2nd refusal (w/n
 
5 yr period)-Attendance at an alcohol/drug
 
treatment program; 3rd and subsequent refusal
 
(w/n 5 yr period)-Attendance at an alcohol/drug
 
treatment program (Attendance at these classes
 
or programs is required.)
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STATE - Rhode Island 

• Sanctions Following a Conviction for a OWl 

Criminal Sanctions: 
Imprisonment: 

Term (Oay, Month, Years, 
Etc.) : 

Mandatory Minimum Term: . 

Fine: 
Amount ($ Range): 

Offense: 

A OWl off is a Misd (§31-27-2(b)(2) 1st off-Not 
more than 1 yr; 2nd off (win 5 yrs)-10 dys~l yr; 
3rd and subsequent offs (win 5 yrs)-6 MOs-l yr; 
§31-27-2(d) OWl serious bodily injury ~ff~: 

~ off-not more than 5 yrs; 2nd and sub. off 
(win 5 yrs)-l-lO yrs §31-27-2.6 The sanctjons 

.for young persons who commi t t ce.rtain· a1coho1 
driving offenses are contained i.n the, Misc. 
Sanctions section on p. 3-395. 
1st off-None; 2nd off (win 5 yrs)-lO d,S 
containing at least 48 cons hrs;3rd :and . 
subsequent offs (win 5 yrs)-6 mas containing at 
least 48 cons hrs For OWl serious injury 
offs-none 

1st of f-$l 00-$300; 2nd off (win,S yrs)-$400; 3rd 
and subsequent offs (win 5 yrs)-$4001 OWl 
serious injury offs: 1st off-$250 to $2,500; 
2nd and sub. off (win 5 yrs)-$SOO to $5,000 
§31-27-2.6 

• 
Mandatory Min. Fine ($): 1st off-$lOO; 2nd off ( .... /n 5 yrs)-$400; 3rd and 

subsequent offs (win 5 yrs)-$400; (In addition 
to the above fines, a defendant must pay an 
assessment fee of $500.) §31-27-2(d) For OWl 
serious injury off-None 

Other Penalties: 
Community Service: 1st off-10-60 hrs 

Restitution 
(eg Victim's Fund) Yes, Victim's compensation fund; see §12-25-1 

et seq.2 
Other: None 

Administrative Licensing Actions: 
P~e-OWl Conviction Licensing Action: 

Administrative Per Se Law: None 
Other: Under §31-11-7(a), a person's license may be 

susp for not more' than 1 yr if they have 
"committed" (but have not necessarily been 
convicted of) an off that usually requires 
license rev/susp (e.g., 0141). Such action may 
be taken without a preliminary hearing. 

• 
lThe defendant must also pay a fee of either $20 or 10% of the fine imposed which ever is the 
greater amount. This fee is for the purpose of supporting the fund which compensates victims 
of violent crimes such as OWl related deaths or injuries; see §12-25-12(c). 
2Award limited to $25,000 plus attorney's fees; see §12-25-6(b). 
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STATE - Rhode Island 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Post OWl Conviction Licensing Action: •
Type of Licensing Action 

(Susp/Rev) :	 Susp all non-lnJury OWl offs For OWl serious
 
injury offs-Rev. For young persons, see Misc.
 
Sanctions on p. 3-395. See Footnote No.1.
 

Term of License Withdrawal
 
,j" (Days, .Months, Years) etc.): OWl non-injury offs: 1st off-3-6 80S; 2nd
 

·off-1-2 yrs; 3rd off-2-3 yrs; §31-27-2(d) OWl 
serious injury offs: 1st off-2 yrs; 2nd and 
sub. off (win 5 yrs)-4 yrs §3l-27-2.6 

Mandatory Minimum·Term of. 
Withdrawal:	 OWl non-injury offs: 1st off-3 mas; 2nd off-l
 

yr; 3rd off-2 yrs; §31-27-2(d) OWl serious
 
injury offs: None
 

Other: 
Rehabilitation: 

Alcohol Education: 1st off - Alcohol (OWI)/drug education course 
and/or treatment program (Required) 

Alcohol Treatment: 2nd off-Yes (Required); 3rd off-Yes (Required) 
Alcohol Educationl 

Treatment as an Altern

ative to Criminal
 
Licensing Actions
 
(Oescri be):
 

Vehicle Impoundment~Confiscation: •Authorized by Specific 
Statutory Authority: .Yes 3rd or sub. OWl off (win 5 yrs)-A person's 

vehicle shall be forfeited (confiscated) by the 
State §31-27-2(d)(3)(b) 

Terms Upon Which Vehicle
 
Will Be Released:
 

Other: None
 

lIn addition to the licensing action indicated, a person convicted of driving while under the 
influence of a "controlled substance" may have their license revoked for 1 year; see §31-11-6. 
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STATE - Rhode Island 

• Sanctions Following a Conviction for a DWI Offense:
 
(continued)
 C, ,i 

Miscellaneous Sanctions 
Not Included Elsewhere: There are two separate provlslons of law that 

provided for sanctions against young persons 
who drive while impaired (i.e., drive with a BAC 
level of 0.04 up to 0.10.) 
1. For persons under 18 years old, who have 
been found to have been driving while impaired 
(BAC level between 0.04 and 0.10), the following 
sanctions apply. For 1st and sub. offs, an 
assessment fee of $150 or community service 
(§31-27-2.5(d)(l)) and the following licensing 
sanctions: 1st violation-6 to 12 mos susp (6 
mos mand.); 2nd violation-susp until the person 
is 21 years old (appears mandatory); 3rd and 
subsequent violations-suspension until the 
person is 21 years old plus an additional 2 yr 
susp (appears mandatory) §31-27-2.5(d) (2), (3) 
& (4) 

• 
·2. For persons under 21 but over 18 years old, 
who have been found to have been driving while 
impaired (SAC level between 0.04 and 0.10), the 
following sanctions apply. 1st violation: A 
fine of not more than $100; a highway safety 
assessment fee of"$150 (mand.); community 
service of 30 hI'S; and, license suspension-l to 
3 mos. (1 mo mand); 2nd ·andsub. violations: A 
fine of not more than $250; a highway safety 
assessment fee of $300 (mand.); 60 hI'S of 
community service; and, license suspension-3 to 
6 mos (3 mos mand). For both 1st and sub. 
violations, a person may be ordered by the court 
to participate in either and alcohol education 
or treatment program. §31-27-2.7 

In addition, the following sanctions apply to 
persons convicted of DWI who are under 18 years 
Q1Q: 1st off.-a highway assessment fine of not 
more than $500, 10-60 hI'S. of community service 
& a 6 to 18 mo. lic. susp. (6 mos mand.); 2nd 
and sub. off.-confinement in a training school 
for not more than one (1) yr., a fine of not 
more than $500 & 1i c. susp. unti 1 the person is 
21 (mandatory). See §31-27-2(d) (6) . 
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STATE - Rhode Island 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of off: 

Criminal Sanction: 
",,·.!Imprisonment (Term): 

Mandatory Minimum Term: 
fi ne ($ Range): 

Mandatory Minimum fine: 
Administrative Licensing Action: 

Licensing Authorized and 
Type of Action: 

Length of Term of 
Licensing Withdrawal: 

Mandatory Action--Minimum 
Length of License 
Withdrawal: 

Other: 

Oriving While License Suspended or ,Revoked 
Where the Basis Was .a OWl Offense: 

Sanction: 
Crimi nal : 

Imprisonment (Term): 

Mandatory Minimum Term 
of Imprisonment: 

Yes •
1) Oeath related OWl offs-felony-lst off - 6
 
mos-10 yrs; 2nd and subsequent (win 5 yrs) 

5-20 ,rs §§31-27-2.2 & 11-1-2; 2) Non-OWl
 
related driving causing death-felony-Not more
 
than 10 ,rs §§31-27-1 & 11-1-2
 
None
 
Oeath related OWl offs, 1st off - ,$500 to
 
$5,000; 2nd and subsequent (win 5 yrs) - $800 to
 
$5,000 Non-OWl related deaths - None
 
None
 

Oeath related OWl offs, 1st off-Rev; 2nd and
 
,subsequent (win 5 yrs)-Rev; Non-OWl related
 
driving causing death-Rev §31-11-6
 

.Oeath related OWl offs, 1st off-3 yrs; 2nd and 
subsequent offs (win 5 yrs)-5 yrs; Non-OWl 
related driving cau~ing death-3 yrs 

Oeath re 1ated OWl offs, 1s t off-3 yrs; 2nd and
 
subsequent offs (win 5 yrs)-5 yrs; Non-OWl
 
related driving causing death-3 yrs
 
None
 • 
Where susp or rev is due to either a OWl
 
conviction, a refusal to submit to chemical
 
test, reckless driving, motor veh manslaughter
 

lor 3 moving violations in one yr. 1st off
 
(Misd)-10 d,S to 1 yr ; 2nd off (win 5 yrs)
 
(Misd)-68OS-1 yr; 3rd and subsequent offs (win
 
5 yrs) (felony)-l to 5 ,rs §§31-11-18.1,
 
31-27-13 & 31-27-14
 

1st off-10 dys; 2nd off (win 5 yrs)-6 IIIOS; 3rd
 
and subsequent offs (win 5 yrs)-l yr
 
§31-11- 18. 1(d)
 

lfor sanctions while driving while either susp or rev for other traffic law violations, see 
§31-11-18. 
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STATE - Rhode Island 

• 
", ;',1.' . 

Other Criminal Actions Related to DWI: (continued) 

Fine ($ Range): 1st off-$500; 2nd off (w/n 5, yrs)-$500; 3rd and 

Mandatory Minimum Fine: 

Mandatory Term of License 
Withdrawal Action: 

• Habitual l Offender Laws:
 
St~te Has Such Law (Yes/No):
 
Grounds for Being Declared an 

Habitual Offender: 

Term of License Rev While 
Wnder Habitual Offender Status: 

Type of Criminal Offense if 
Convicted on Charges of 
Driving While on Habitual 
Offender Status 

subsequent offs (w/n 5 yrst-$l,OOO to $5,000 
§31-11-18.1, 31-27-13 & 31-27-14 
1st off-$500; 2nd off (w/n 5 yrs)-$500; 3rd and 
subsequent offs (w/n 5 yrs)-$l,OOO 

Susp/Rev §31-11-18.1 

For Driving While Susp: 1st & 2nd off-An 
additional susp period as the licensing agency 
"de_s proper"; sub. off-Rev-for an add; t i onal 
period of 1 yr For Driving While Rev: 1st & 
sub. off-Rev-for an additional period of 1 yr 
§31-11-18.1 

For Driving While Susp: 1st off-for an 
additional period of 3 mas; 2nd off-for an 
additional period of 68OS; sub. off-for an 
additional period of l'yr For Driving While 
Rev: 1st & sub. off-for and additional period 
of 1 yr §31-11-18.1 

'Yes §30-40-1 et seq. 

Three or '!lore convictions within 3 'yrs for any 
of the following:' 1') Motor veh m~nslaughter; 

2) DWI (alcohol or drugs); 3) Driving while 
license suspended or revoked; 4) Willfully 
operating a motor veh without a license; 5) any 
felony off using a motor veh; 6) failure to stop 
and report death/injury after accident driver 
was involved in; 7) failure of driver to stop 
and report accident where damages = $150 or 
more; or 8) a combination of six (6) traffic 
off. convictions where anyone conviction could 
result in license susp/rev for 30 dys or more. 
§31-40-2 ' 

1-5 yrs §31-40-7 

Felony §11-1-2 

•
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STATE - Rhode Island 

Other Criminal Actions Related to OWl: (continued) 

Sanctions Following a Conviction of •
Driving While on Habitual Offender 
Status: 

,Imprisonment (Term): Not more than 5 yrs §31-4-8 
Mandatory Minimum Term of 

Imprisonment: The 5 yr sentence may not be suspended ~ in 
. cases where the defendant operated a vehicle in 

order to save life or limb. §31-40-8 
Fine ($ Range): None 
Mandatory Minimum Fine ($): Hone 
Licensing Actions (Specify): Nonel 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): No
 
BAC Chemical Test Is Given to the
 

the Following Persons:
 
Driver:
 
Vehicle Passengers:
 
Pedestrian:
 

Laws Establishing the Minimum Ages
 
Concerning A1cohol,ic Beverages:
 •Minimum Age (Yea~s) Sale/Purch~~~:' 21 (Year Eff: 1984) §§3":8":l, 3-8-'5 & 

3-8-6(a)(2) 
Minimum Age (Years) Possession: 21 §3-8-l0 
Minimum Age (Years) Consumption: 21 (Applies to licensed premises) §3-8-6(a)(2) 

Dram	 Shop Laws and Related Legal Actions:
 
State Has a Dram Shop Law (Yes/No): Yes §3-14-l et seq.l
 
"Dram Shop Law" Concept Has Been
 

Adopted Via a Change to the Common
 
Law Rule by' Action of the Highest
 
Court of Record in the State (Case
 
Ci tation): No
 

Dram Shop Actions-Social Hosts: No (no cases)
 
Other: None
 

lRhode Island's Dram Shop Law is similar to the Model Alcoholic Beverage Retail Licensee 
Liability Act of 19B5. This mode\ law was developed via a grant for the National Institute on 
Alcohol Abuse and Alcoholism. •
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STATE - Rhode Island 

• Other State Laws Related To Alcohol Use: (continued) 

Crimina~ Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: 

Ter~ of Imprisonment: 

Fine ($ Range): 

Admini~trative Actions Against Owners of 
Estab~ishments that Serve Alcoholic 
Beve~ages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
'Wi thdrawn (Yes/No): 

Length of Term of License Withdrawal: 

• 
Criminal Actions Against Owners or 

Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 
Term of Imprisonment: 
Fine ($ Range): 

Administrative Actions Against Owners of 
Estaolishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcohlic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

1st off-Petty Misd; 2nd off-Petty Misd; 3rd and 
Subsequent offs-Misd; §§ 3-8~1, 3~11-S & 11-1-2 
1st off-3 mas; 2nd off-6 mas; 3rd and subsequent 
offs-Not more than 1 yr 
1st off-Not more than $ZOO; ~ off-Not more 
than $300; 3rd and subsequent offs-Not more than 
$500 

Yes Susp/Rev §3-5-23 
Susp. - Length is not specified §3-S-23; Rev.
5 yrs (under §3-S-23) 1 

Violations 2 

None 
1st off-$250; 
offs-$750 (If 
off shall be 

§§3-8-S &.11-1-2 

2nd off-$500; 3rd and subsequent 
no offs in 3 successive yrs, next 

treated as 1st.) 

Yes 'Susp/Rev §3-S-23 
Susp. - Length is not specified §3-5-23; Rev. 
5 yrs (under §3-5-23) 1 

l If the re~ocation is under §3-5-22, the length would be 1 yr.
 
2A licensee who sells alcoholic beverages to one under the legal drinking age can also be
 
charged with a violation of §3-8-1 (as well as §3-8-5). The sanctions for violating §3-8-1 are 

• as follows': 1st off. (petty misd.)-imprisonment not more than 3 mas; a fine of not more than 
$200; 2nd off. 

. 
(petty misd.)-imprisonment for not more than 6 mos;, a fine of .. not more than, 

$300; 3rd and su~. offs. (misd.)-imprisonment for not more than 1 yr; a fine of not more than 
$500. See l §§3-11-5 & 11-1-2. 
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STATE - Rhode Island 

Other State Laws Related To Alcohol Use: (continued) 

Anti-Happy Hour Laws/Regulations: Yes §3-7-26 • 
Laws Prohibiting (1) the Possession of
 

Open Containers of Alcoholic Beverages
 
and, (2) the Consumption of Alcoholic
 
Beverages in the P~ssenger Compartment
 
of.-a Vehicle:
 

Open Container Law (Yes/No): No
 
Anti-Consumption Law (Yes/No): Yes - Driver §31-22-21
 

•
 

•
3 - 400 

10th Edition 



. "",

STATE: SOUTH CAROLINA
 
General Comments: See Code of Laws of South Carolina Annotated.
 

•	 ,/,' , /.Basis for a 'OWl Charge: 

Standard OWl Offense: Under the influence of intoxicating liquors; 
§S6-S-2930 

Illegal Per Se Law (BAC Level): None 
Presumption (BAC Level): 0.101 §S6-S-29S0(b)(3) 
Types of Drugs/Drugs and Alcohol: Under the influence of (1) Narcotic Drugs, (2) 

Barbiturates, (3)Paraldehydes or (4) Drugs2 , 
Herbs or Any Other Substance of Like Character 
§S6-S-2930 

Other:	 For Commercial Motor Vehicle Operators,' see p. 
3-40S. 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law:	 No 
Implied Consent Law: 

Arrest Required (Yes/No): Yes §S6-S-Z950(a) 
Implied Consent Law Applies to 

Drugs (Yes/No): Yes §S6-5-29S0(a) 
Refusal to Submit to Chemical Test 

Admitted into Evidence: Yes (Criminal Cases) State v. Miller, 18S 
S.E.2d 359 (1971) 

Other Information: None 

• Chemical Tests of Other Substances for BAC Level
 
Which Are Authorized Under the Implied Consent Law:
 

Blood: Yes3 Only required if a breath sample cannot be 
obtained §56-5-Z9S0(a) 

Urine: Yes3 Only required if drugs other than alcohol 
are involved §56-5-2950(a) 

Other: None 

Adjudication of OWl Charges: 

Mandato:ry Adjudi cation Law (Yes/No): No 
Anti-Pl~a Bargaining Statute (Yes/No): No 
Pre-Sen'tencing Investigation Law (PSI) 

(Yes/No): Yes §56-S-2990 

lSouth Carolina law uses the term "inferred" instead of "presumed", Standard: Percent by 
weight of alcohol in the blood; see §56-S-29S01b)(3). 

• 
2Note : The' term "drug" is defined as an "illicit or licit drug, a combination of alcohol and 
an illicit drug or a combination of alcohol and a licit drug." §56-5-2930 
3These tests are not authorizied if the driver has registered a BAC level of 0.10 or more on a 
breath tesf device; see §56-5-Z950(a). 
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STATE - South Carolina 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test: •
Criminal Sanctions (Fine/Jail): NIA
 
Administrative Licensing Action
 

(Susp/Rev): NIA
 
Other: NIA
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev) : 9O~ysusp of license1 (Mandatory)
 
§56-5-2950(d)

Other: :None
 

Sanctions Followihg a Conviction ·for a DWI Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,'
 
. Etc.) :.	 DWI-Misd (§§16-1-10 & 16-1-20) 1st off-48 

hrs-30 dys; 2nd off (w/n 10 yrs)-48 hrs-l yr; 
3rd off (w/n 10 yrs)-60 dys-3 yrs; 4th and 
subsequent off (w/n 10 yrs)-1-5 yrs §56-5-2940 
DWI where there is great bodily injury-felony. 
30 dys-10 yrs §§16-1~10 & 56-5~2945 

Mandatory Minimum Term: 1st off-48 hrs; 2nd off-48 hrs; 3rd off-60 dys; •4th and subsequent offs-l ~r; DWI where there is 
great bodily injury-30 dys 

1st off-$200; 2nd off-$2.000 to $5.000; 3rd 
off-$3.500 to $6.000; 4th off-None; OWL where 
there is great bodily injury-$5.000-10.000 

'Mandatory Min. Fine ($):	 1st off-$200; 2nd off-$1.0003; 3rd off-$3.500; 
4th off-None; OWL where is great bodily 
injury-$5.000 See Footnote No.2. 

Other Penalties: 
Communi ty Service:	 1st off-A minimum of 48 hrs in lieu of 

imprisonment; 2nd off-Not less than 10 dys in 
l,i eu of impri sonment 

lSpecial Note: The South Carolina Supreme Court has declared unconstitutional (U.S. 
Constitution) a provision of §56-5-2950Id) which allowed a 1st DWI offender, who had refused to 
submit to a chemical· test, to avoid the 90 dy susp for refusal by pleading guilty or nolo 
contendere to a drunk driving off. See Shumpert v. South Carolina Dept. of Highways and Public 
Transportation, 409 S.E.2d 771 (S.C. 1991). 
2These minimum sanctions are mandatory and, therefore, cannot be either suspened or probated;
 
see §§56-5-2940 & 56-5-2945(A)(2).
 
3For a 2nd off only, $250 of the fine must be remitted to the Victims' Compensation Fund; see'
 
§56-5-2940(2).
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STATE - South Carolina 

• Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Restitution 
(eg Victim's Fund) Yes Victims' Compensation Fund §16-3-1110 et 

seq. 
Other: None 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: No 
Other: None 

Post	 OWl Conviction Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev):	 1st offl-Susp; 2nd off l (win 10 yrs)~Susp; 3rd 
Qfil (win 10 yrs)-Susp; 4th off 1 (win 10 
yrs)-Susp; 5th and subsequent offs l (win 10 _ 
yrs)-Rev §56-5-2990 OWl off where there is 
great bodily injyry-Susp §56-5-2945 

Term	 of License Withdrawal 

• 
(Oays, Months, Years, etc.): 1st off-6 IIOS; 2nd off (win 10 yrs)-l yr; 3rd 

Qff (win 10 yrs)-2 yrs; 4th off (win 10 yrs)-3 
yrs; 5th and subsequent offs (win 10 
yrs)-Penaanent; OWl off where there is great 
bodily injury-Tena of imprisonment plus 3 yrs 
(§56-5-2945) 

Mandatory Minimum-Term of 
Wi thdrawal : . 1st off - For a 1st OWl off, a provisional 

license may be issued for the 6-mo susp period 
provided the defendant participates in an 
alcoholldrug education/treatme~t.program (see 
§§56-1-1320 and 56-1-1330);	 2nd off (win 10 
yrs)-l yr; 3rd off (win 10 yrs)-2 yrs; 4th off 
(win	 10 yrs)-3 yrs; 5th and subsequent offs (win 
10 yrs)-5 yrs; OWl off where there is great 
bodily injury-Term of· imprisonment plus 3 yrs 

Ot'her:
 
Rehabilitation:
 

Al cohol Educat ion:	 01) For suspended licensed drivers, a 
successful completion of an Alcohol and Orug 
Safety Action Program prior to license 
reinstatement (or a special recommendation by 
the Medical Advisory Board before the license is 
restored; and (2) For revoked licensed drivers, 
the license may be reinstated after 5 yrs 
provided such drivers have been rehabilitated; 
See §56-S-2990 . 

• lNote: Anjoff is c~nsidered either a §56-5-2930, §56-5-2945 or other alcohol use and driving 
related law violation. §§56-1-1320 & 56-5-2990. 
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STATE - South Carolina 

Sanctions Following a Conviction for a DWI Offense: 
(continued) 

Alcohol Treatment: 
Alcohol Educationl 

Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): 

Terms Upon Which Vehicle 
Will Be Released: 

Other: 
Miscellaneous Sanctions 

Not Included Elsewhere: 

Other Criminal Actions Related'to DWI: 

Homicide by Vehicle: 
Stat~ Has Such LawlType of offense: 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term): 
Mandatory Minimum Term: 
Fine ($ Range): 

Mandatory Minimum Fine: 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: 

Length of Term of 
Licensing Withdrawal: 

Mandatory Action--Minimum 
Length of License 
Withdrawal: 

Yes See Alcohol Education on p. 3-403. 

Yes' Either for a 4th DWl off (win 10 yrs) or a 
4th off (win 10 yrs) of driving while license is 
susplrev, the driver's vehicle must be 
forfeited; see §56-5-6240(A). 

Under §56-5-3000, the licensing agency shall 
publish the names and 'addresses of persons who 
have had their licenses suspended under 
§56-5-2990 (i .e., for DWI). 

Yes There are two offenses. (1) Felony if 
death is based on a DWI off and (2) Misd if 
death is caused by the reckless (non-DWI 
related) operation of a vehicle. §§16-1-l0, 
16-1-20, 56-5-2910 & 56-5-2945. 

Felony off-l-Z5 yrs; misd off-not more than 5 yrs
lFelony off-l yr

Felony off-$lO,OOO to $25,000; misd 
off-$l,OOO-5000 
Felony off-$lO,OOOl 

Felony off-Susp §56-5-2945; misd off-Rev 
§56-5-2910 

Felony off-Term of imprisonment plus 3 yrs; misd 
off-S yrs 

Felony off-Tena of imprisonment plus 3 yrs; misd 

•
 

•
 

off-5 yrs §56-5-29l0
 
Other: None
 

l§56-5-2945(A)(2) 
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STATE - South Carolina 

• 
Other Criminal Actions Related to OWl: 

Driving While License Suspended or 
Where the Basis Was a OWl Offense: 

Sanction: 
Crimi na1 : 

Imprisonment (Term): 

(continued) 

Revoked 

1st off-10-30 dys; 2nd off (w/n 5 yrs)~60 dys-6 
1IIOS; 3rd and subsequent off (w/n 5 yrs)-6 1IIOs-3 
yrs §56-1-460 

Mandatory Minimum Term 
of Imprisonment: 

Fine ($ Range): 

Mandatory Minimum Fine: 
Administrative Licensing Actions: 

Type of Licensing Action 
(Susp/Rev): 

Length of Term of License 
Withdrawal Action: 

• Mandatory Term of License 
Withdrawal Action: 

1st off-10 dys; 2nd off-60 dys; 3rd and sub off
6 IIOS §56-1-460 
1st off-$200; 2nd off-$500; 3rd and sub 
off-None §56-1-460 1 

None 

Susp/Rev (See Vehicle Impoundment/Confiscation 
on p. 3-404.) 

Susp for a like period of time if the original 
susp was for a definite period of time. If not, 
then a susp for 3 mos. If license was revoked, 
a new license shall not be issued for an 
additional 1 yr from the date such person would 
have otherwise been entitled to apply for a new 
license. §56-1-460. 

None 

lIt is not clear whether a fine sanction can be imposed on a person who has been convicted of 
driving while suspended or revoked where the license suspension or revocation was based on a 
OWl offense conviction. 

OWl Offense!; and Commercial Hator Vehicles (CMV)/Commercial Driver's Licenses (COL): A person 
is "disqualified" from operating a CMV for not less than 1 yr. (1 yr mand.) (not less than 3 
yrs (3 yrs mand.) if transporting hazardous materials) if, while driving a CMV, they (1) have a 
BAC level of 0.04 or more, (2) have an alcohol concentration of 0.04 or more in "other bodily 
substances (fluids) as determined by the Law Enforcement Division, (3) are under the influence 
of alcohol, a controlled substance or a drug which impairs driving ability or (4) refuse to 
submit to a chemical test for an alcohol concentration. Note: The disqualification section, 
§56-1-2110(A)(5), appears to only apply to a refusal to submit to a chemical test for an 
alcohol concentration; however, the CMV implied consent section, §56-1-2130, applies to tests 
for both an alcohol concentration and the presence of other drugs. For either (1) a subsequent 

• 
violation or (2) a· combination of 
"disqua1ifiution" is for life (10 
"measurabl el' amount of al cohol in 
See §§56-1-2030(2), (6), (9), (10) 

two or more violations of any of the above listed items, the 
yrs mand.). In addition, a CMV operator who has any 

thei r system must be p1 aced "ou t-of-servi ce" for 24 hours. 
& (21),56-1-2110,56-1-2120,56-1-2130 and 56-1-6190 .. 
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STATE - South Carolina 

Other Criminal Actions Related to OWl: (continued) 

Habitual Offender Laws: •
State Has Such Law (Yes/No): Yes §56-1-1010 et seq.
 
Grounds for, Being Declared an
 

Habitual Offender:	 3 or more serious offconvictionsor.l0 or more 
convictlons for violations rated at 4 points or 
more under the point system within a period of 3 
yrs §56-1-1020(a)& (b) 

Term of License Rev While 
Under Habitual "Offender Status:	 5 yrs and until the court thereafter restores 

the driving privilege. After 1 yr, this period 
may be reduced to 2 yrs upon a showing"of "good 
cause." §56-1-1090(a) & (c) 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status Hisd §56-1-1100
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender'
 
Status:
 

Impris~nment (Term): 1 yr to 5 yrs §56-1-1100
 
Mandatory Minimum Term of
 

Imprisonment: None
 
Fine ($ Range): None
 
Mandatory Minimum Fine ($): NIA
 
Licensing Actions (Specify): None
 •Othe~ State Laws Related To Alcohol	 Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No)': Yes §17-7-80
 
BACChemical Test Is Given to "the
 

the"Following Persons:
 
Driver: ' Yes
 
Vehicle Passengers: No
 
Pedestrian: Yes (16 years old or older)
 

Laws Establishing the Minimum Ages
 
Concerning Alcoholic Beverages:
 

Minimum Ag~ (Years) Sale/Purchase: 21 (Year Eff. 1986) §§20-7-370, 20-7-380,
 
61-3-990(3), 61-9-40(A) , 61-9-410(1) & 61-13-290
 

Minimum Age (Years) Possession:	 21 (Exemptions for home, religious ceremonies 
and employment (the employment exempti6n applies 
only to persons over 18 year~ old).)" 
§§20-7-320; 20-7~370"& 20-7-380 

Minimum Age (Years) Consumption:	 None 
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STATE - South Carolina 

Other State Laws Related To Alcohol Use: (continued)

• Dram Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 
"Dram Shop Law" Concept Has Been 

Ad:opted Vi a a Change to the Common 
Law Rule by Action of the Highest 
Caurt of Record in the State (Case 
Ciitation): 

Dram Shop Actions-Social Hosts: 

Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action:' 

Term of Imprisonment: 

• Finl! ($ Range): 

No 

Yes Jamison v. The Pantry, Inc., 392 S.E.2d 474
 
(S.C.App. 1990)1, and Chritiansen v. Cambell,
 
328 S.E.2d 351 ~S.C.App. 1985)
 
No See Garren v. Cummings &McCrady, Inc., 345

·2·
S. E. 2d 508 (S. C.App. 1986). 
None 

For alcoholic liguors3-(Misd) See §§66-3-990, 
61-5-30,61-5-110, 61-13-210 & 61-13-430; ill 
nonintoxicating beverages-(Misd)3 See 
§§61-9-410 & 61-13-870. 
Ale. Beverages: (1) a violation of §6l-3-990 
via §61-13-210-1st off-6 80S; ·2nd off-l yr; 3rd 
and sub. off-2 yrs §61-3-430(3); (2) a 
violation of §61-5-30 (a) for persons-not more 
than 30 d,S; for licensees-None §61-5-110. 
Non-intoxicating Beverages: §61-9-410 Not less 
than 3 80S §61-13-870 
Ale. Beverages; (1) a violation of §6l-3-990 
via §61-13-210-1st off-Not less than $600; 2nd 
2fi-$1,500; 3rd and sub. off-$3,000 
§61-3-430(3); (2) a violation of §61-5-30 (a) 
for persons-not more than $100; for 
licensees-1st off-$200-500; 2nd off (win 

3yrs)-$200-500; 3rd off (win 3 yrs)-Not .less 
than $500 §61-5-110. Non-intoxicating 
Beverages: §61-9-410 Not less than $100 
§61-13-870 See admin. fines ,under Admin. 
Actions on p. 3-408. 

lIn this case, the court held that a seller of alcoholic beverages to an under age person could 
be held liabne for the injuries caused by such minor while intoxicated. 
2However, a person, who encourages excessive consumption, may be held liable for the death of 
another who di ed as a result of such over consumption. See Ball au v. Si gma Nu General 

• 
Fraternity, 352 S.E.2d 488 (S.C.App. 1986). 
3The term "n:on-intoxicating beverages" applies to beer (and other malt beverages) not in excess 
of 5% alcoholl and wine not in excess of 21% alcohol; see §61-9-10. The term "alcoholic 
liquors" app:lies to all other alcoholic beverages; see §61-3-20(1). 
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STATE - South Carolina 

Other State Laws Related To Alcohol Use: (continued) 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 

Term of Imprisonment: 

Fine ($ Range): 

•
 
Yes Alcoholic Beverages-Susp/Rev; 
Non-intoxicating Beverages-SusplRev 
Alcoholic Beverages: (1) Rev. under §61-13-500 
for a violation of §61-3~999 via §61-13-210: 
1st off-Rev for 1 yr (or pay an admin. fine of 
$200); sub. off-Rev for Z yrs (or pay an admin. 
fine of $500); (2) Rev under §61~5-110 for a 
violation of §61-5-30: 1st off-Susp for 30 dys; 
2nd off-Susp for 180 dys; 3rd off~PenDanent Rev 
Note: Under §61-13-510, an admin. fine of from 
$100-1,500 may be paid in lieu of susp/rev. 
Non-intoxicating Beverages: Susp/Rev under 
§61-9-410 et seq.-Length of susp/rev is not 
specified (an admin. fine of from $25-1,000 may 
be paid in lieu of susp/rev; see §61-13-510. 

Alcoholic Liquors 1-(Misd); Non-intoxicating 
beverages 1-(Misd)' ' •Alcoholic Beverages: (1) A violation of 
§61-3-990 via 61-13-210 1st off-6 -os; 2nd off-l 
yr; 3rd and sub offs-2 yrs §61-13-430(3); (2) A 
violation of §61-13-290--30 to 60 dys 
Non-intoxicating Beverages: (1) A violation of 
§61-9-40--30 to 60 dys; (2) A violation of 
§61-9-410--Not less than 3 mos §61-13-870 
Alcoholic Beverages: (1) A violation of 
§61-3-990 via 61-13-210 1st off-Not less than 
$600; 2nd off-$l,500; 3rd and sub offs-$3,OOO 
§61-13-430(3); (2) A violation of 
§61-13-290--$100 to $200 Non-intoxicating 
Beverages: (1) A violation of §61-9-40--$100 to 
$ZOO; (2) A violation of §61-9-410--Not less 
than $100 §61-13-870 See Admin. fines under 
Admin. Actions below. 

l See Foot~ote No.3 on p. 3-407. 
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STATE - South Carolina 

• Other State Laws Related To Alcohol Use 
And Driving: (continued) 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal. Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length"of Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

• 
Laws Prohibiting (1) the Possession of 

Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Veflic1e: 

Open Container Law (Yes/No): 
Anti~Consumption Law (Yes/No): 

Yes Susp/Rev 
Alcoholic Beverages: (1) A violation of 
§61-3-990 via §61-13-210-lst off-Rev for 1 yr 
(or pay an admin. fine of $200); sub off-Rev for 
Z yrs (or pay an admin. fine of $500) Note: 
Under §61-13-510, an admin. fine of from $100 to 
$1,500 may be paid in lieu of susp/rev. 
,Non-intoxicating Beverages: Susp/rev §61-9-410 
et seq.-Length of susp/rev is not specified (an 

.admin. fine of $25 to $1,000 may be paid in lieu 
of the susp/rev; see §61-13-510.) 

Yes (Limited) §61-13-8751 

Yes §§61-5-20 & 61-9-87 
Possible Driver and passengers §61-13-360 The 
law states that "[a]ny person who drinks 
alcoholic liquors in any public conveyance shall 
be deemed guilty of a misdemeanor." This 
provision does not apply either to railroad 
dining/club cars or to commercial aircraft . 

• lThis law pr6hibits the selling of alcoholic beverages (1) for free (there are exceptions), (2) 
for less thar! half price or on a "two for one" basis and (3) for less than the regular price 
~ between the hours of 4 and 8 p.m. 
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STATE:	 SOUTH DAKOTA 

• General Comments: See South Dakota Codified Laws. 

Basis for a OWl Charge: 

Standard DWI Offense:	 Under the influence of an alcoholic beverage 
§32-23-1(2) 

Illegal Per Se law (BAC level): 0.101 §32-23-1(1) 
Presumption (BAC level): 0.10 1 §32-23-7 (Note: §32-23-7 applies this 

presumption to the veh homicide off.) 
Types of Drugs/Drugs and Alcohol:	 Under the influence of (1) Any Substance, (2) 

Any Controlled Drug, (3) Marijuana or (4) a 
Combination of These Substances and an Alcoholic 
Beverage §32-23-1(3) & (4) 

Other:	 For Commercial Motor Vehicl£ Operators, see p. 
3-413. 

Chemical Bre~th Tests for BAC level: 

Prelimin~ry Breath. Test Law:	 Yes §32-23-1.2 
Implied Oonsent law:
 

Arr~sl Required (Yes/No): Yes §32-23-10
 
Implied Consent Law Applies to
 

Dr,ugs (Yes/No): Yes §32-23-10 
Refusal to Submit to Chemical Test 

Admitted into Evidence: Yes §§19-13-28.1 & 32-23-10.1 2 (Criminal Cases) 

• 
Other Information: Chemical test required for persons who have been 

arrested for a third or subsequent OWl offense 
which constitutes a felony. "Force" may be used 
to obtain a blood sample. See §32-23-10, State 
v. Heinrich, 449 N.W.2d 25 (S.D. 1989), and 
State v. Lanier, 452 N.W.2d 144 (S.D. 1990). 

Chemical Tests of Other Substances for BAC level
 
Which Are Authorized Under the Implied Consent Law:
 

Blood: Yes §32-23-10 
Urine: No §32-23-10 
Other: "Other bodily substances" §32-23-10 

Adjudication~of OWl Charges: 

Mandatory Adjudication law (Yes/No):	 No 
Anti-Plea Bargaining Statute (Yes/No):	 No (Note: An illegal per se charge may be 

reduced or dismissed 2nlY when written reasons 
for such have been filed with the court; see 
§32-23-1 .3. ) 

• lBased on percent by weight of alcohol in the blood. However, under §32-3-7, there is a 
provision that "[p]ercent by weight of alcohol in the blood shall be based upon milligrams of 
alcohol per 1.0 cubic centimeters of whole blood or 2100 cubic centimeters of deep lung breath." 
2This statute was held constitutional in South Dakota v. Neville, 459 U.S. 553 (1981). 
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STATE - South Dakota 

Adjudication of OWl Charges: (continued) 

Pre-Sentencing Investigation Law (PSi) •(Yes/No) : Yes-Limited If the defendant's BAC level is 
0.17 or more, the court must require them to 
undergo an evaluation to determine if they are 
addicted to alcohol. §32-23-__ (S.B. 141 
enacted in 1991) Note: The courts have general 
authority to order discretionary pre-sentence 
investi.gation reports; see §23A-27-5. 

Sanctions for Ref0sal to Submit to a 
Chemical Test:· 

Refusal to Take a ~iminary Breath Test:
 
Criminal Sanctions (Fine/Jail): None
 
Administrati~fLi~erising Action
 

(Susp/Rev): None
 
Other: None
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Lice~sing Action'
 

l	 

•
(Susp/Rev) : Rev 1 yr (A restricted hardship license is 

available.) §32-23-11 
Other: None 

Sanctions Following a Conviction for a DWI Offense: 

Criminal San6tions:
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc. ) :	 1st off Cl 1 Misd-l yr (county jail); 2nd off 

(win 5 yrs) Cl 1 Misd-1 yr (county jail); 3rd 
Qff Cl 6 Felony (win 5 yrs) - Not more than 2 
yrs (State penitentiary); 4th & sub. off (win 5 
yrs) Cl 5 Felony - Not more than 5 yrs (State 
penitentiary) §§22-6-1, 22-6-2, 32-23-2, 
32-23-3, 32-23-4 & 32-23-4.1 

Mandatory Minimum Term: None 
Fine: 

Amount ($ Range):	 1st off-$l,OOO;2nd off (w/n 5 yrs)- $1,000; 3rd 
off (win 5 yrs)- $2.000; 4th & sub. off (w/n 5 
yrs) - Not more than $5.000 

Mandatory Min. Fine ($):	 None 

'Under §32-23-11.1, a driver's license is not subject to revocation for refus~l to submit to a 
chemical test·under the implied consent law if the driver pleads guilty to. a DWI offense and 
such plea occurs either (1) prior to a licensing agency h~aring on the refusal issue, or (2), 
if a hearing is not requested, prior to a revocation order being issued. •
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STATE - South Dakota 

• 
Sanctions Following a Conviction for a DWI Offense: 
(continued) 

Other Penalties: 
Community Service: None 
Restitution 

(eg Victim's Fund) Yes §§22-6-2 & 23A-28-1 et seq. (Restitution 
is to be paid by the defendants to the victims.) 

Other: None 

Administrative ~icensing Actions: 
Pre-OWl Conviction Licensing Action:
 

Administrative Per Se Law: None
 
Other: None
 

Post	 OWl Conviction Licensing Action:
 
Type'of Licensing Action
 

(Susp/Rev):	 1st off-Rev; 2nd and sub off-Rev (Special 
Note: Susp-If 15 points accumulated in 12 cons 
mos or 22 points in 24 cons mos; DWI=lO points 
§§32-12-49.1 & 32-12-49.2) 

Term	 of License Withdrawal 

• 
(Days, Months, Years, etc.): 1st off-30 dys-1 yr; 2nd off-1 yr; 3rd off-For 

such a period as determined "by the cou~t but in 
no event less than one [1] year from th~ date 
senterice is imposed or one [1] year from the 
date of discharge from incarceration, whichever 
is later;" 4th and sub. off-For such a period as 
determined "by the court but in no event less 
than two [2] years from the date sentence is 
imposed or two [2] years from the date of 
discharge from incarceration,' whichever is 
later." (Under the point system susp 1 yr 
§32-12-47) §§32-12~52. 1, 32~23-2, 32-23-3, 
32-23-4 and 32-23-4.6 

OWl Offenses and COImercia1 Ptotor Vehicles {CI1V)/COIIDercia1 Oriver's'Licenses (COL): A person 
is "dhqualified" from operating a CMV for not less than 1 yr. (1 yr mand.) (not less than 3 
yrs (3 yrs mand.) if transporting hazardous materials) if, while driving a CMV, they (I) have a 
blood alcohol level of 0.04 or	 more by weight, (2) are under the influence of alcohol or a 
controlled drug or substance or (3) refuse to submit to a chemical test for alcohol 
concentration. Note: The "disqualification" provision, §32-12-104(5), only applies to a 
refusal to ~ubmit a chemical test for alcohol concentration; however, the CMV implied consent 
provis!on, §32-12-111, applies	 to the test~ng for both alcohol concentrations and drugs. For 
either (1) a second violation or (2) a combination of two violations of any of the above listed 
items, the "disqualification"'is for life (10 yrs mand.). For either (1) a subsequent 
violation or (2) a combination	 of three or more violations of any of the above listed items, 
the "disqualification" is permanent for life. Operating a CMV with a blood alcohol level of 
0.04	 to 0.10 is a Class 2 Misde'meanor; 'the sanctions for the offense are (1) a jail of not more 

• 
then 30 days, (2) a fine of not more than $200 and (3) the possible payment of restitution. In 
?ddition, a CMV operator who has any "detectable" amount of alcohol in their system ml.!-st be 
placed "out-of-service" for 24	 hours. See §§22-6-2, 32-12-77(5), 32-12-77(9),32-12-77(20), 
32-12-104, 32-12-105, 32-12-106.1, 32-12-110,'32-12-110.1 and 32-12-111. 
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STATE - South Dakota 

~ctions Following a Conviction for a OWl Offense: 
(continued) 

Mandatory Minimum Term of •Withdrawal:	 1st off-Nonel ; 2nd off-l yr; 3rd off-,l yr; ~ 
and sub. off-2 yrs (Note: Under the point 
system, there is no m.ndato~i su~p. period.) 
§§32-23-2, 32-23-3 and 32-23-4 

Other:
 
Rehabilitation:
 

,Alcohol Education:
 
, 
~ "'. 

Alcohol Treatment: 
Alcohol Education/
 

Treatment as an,Altern~
 

ative to, Criminal
 
Licensing Actions
 
(Describe) :
 

Vehicle Impoundment/Confi~cation:
 

Authorized by Speci fic
 
Statutory Authority: None
 

Terms Upon Which Vehicle
 
Will Be Released:
 

, I,', 

Other:	 For any offense conviction" where a driver's 
license can be revoked or suspended, the 
registration of all vehicles owned by the driver 
shall also be suspended; see §32-35-44. 

Miscellaneous Sanctions
 
Not Included Elsewhere: None
 •

Other Criminal Actions Related to OWl: 

Homi ci.de ,by Vehi cle:
 
State Has Such Law/Type of Offense: Yes Cl 4 felony where d~ath is caused by veh
 

operation while under ~he' influence of alcohol
 
,or drugs. ~22-16-41
 

Sanctions:
 
Criminal Sanction:
 

Imprisonment (Term): Not more than 10 yrs
 
Mandatory Minimum Term: None
 
Fi ne ($ Range): Not more than $10.000
 
Mandatory Minimum Fine: None
 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: Rev §22-16-41 
Length of Term of 

Licensing Withdrawal: Z yrs (Subsequent 'to release from incarceration} 
Mandatory Action--Minimum
 

Length of License
 
Wi thdrawal : Z yrs
 

Other:	 See OWl Vehicle Impoundment!Confiscati~n'above. 

lA restricted hardship license is available. See §§32-23-2, 32-23-3 and 32-23-4. 
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STATE - South Dakota 

•
 Other Criminal Actions Related to OWl: (continued)
 

Driving While License Suspended or Revoked 
Where the Basis Was a OWl	 Offense: 

Sanction: 
Criminal: 

Imprisonment (Term): For driving while revoked, Cl 1 Misd - Not more 
than 1 yr For driving while suspended, Cl 2 
Misd - Not more than 30 dys See Footnote No. 
1. §§22-6-2 & 32-12-65 

Mandatory Minimum Term 
of Imprisonment:	 3 days if the original licensing (revocation) 

action was for a 2nd OWl offense (§32-23-3); 
10 days if the original licensing (revocation) 
action was for a 3rd OWl offense (§32-23-4); and 
20 dys if the original lie. actions was for a 
4th or sub. OWl off. (§32-23-4.6) 

Fine ($ Range):	 For driving while revoked, Cl 1 Misd - Not more 
than $1,000 For driving while suspended, Cl 2 
Misd - Not more than $200 

Mandatory Minimum Fine: None 

Administrative Licensing Actions: 
Type o~ Licensing Action 

• 
(Susp/Rev): Susp-if the conviction was based on driving 

while suspended; Rev-if the conviction was based 
on driving while revoked §32-12-66 Note: See 
OWl Vehicle Impoundment/Confiscation on p. 3-414. 

Length of	 Term of License 
Withdrawal Action: If the conviction was based on driving while 

suspended, an add it i ona1 susp peri od equal to 
the original period of susp. If the conviction 
was based on driving while	 revoked the original 
rev period extended for 1	 yr. §32-12-66 

Mandatory Term of License 
. ·With~rawal Action:	 If the conviction was based on driving while 

suspended, an additional sus~ period equal to 
the original period of susp. §32-12-66 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 

Grounds for Being Declared an
 
Habitual Offender: 

Term of License Rev While
 
Under Habitual Offender Status:
 

Type of Criminal Offense if
 
Convicted on Charges of
 
Ori~ing While on"Habitual
 
Offender Status
 

'Note: Under §22-6-2. for either a Class 1 or 2 Misd. conviction, the court may order the 

• 
de~endant to payrestitutio~ to a victi~ of the offense pursuant to §23A-28-1 et seq. 
2Mandatory licensing withdrawal actions apply Qnly to the offense of driving while suspended . 
There is no additional mandatory licensing action (i.e., 1 yr. additional revocation period) 
for driving while revoked. 
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STATE - South Dakota 

Other Criminal Actions Related to DWI: (continued) 

Sanctions Following a Conviction of 
Driving While on Habitual Offender 
Status: 

Imprisonment (Term): 
Mandatory Minimum Term of 

Imprisonment: 
Fine ($ Range): 
Mandatory Min{~um Fine ($): 
Licensing Actions (Specify): 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): Yes §34-25-22.1 
BACChemical Test Is Given to the 

the Following Persons: 
Driver: Yes 
Vehicle Passengers: Yes 
Pedestrian: Yes 

Laws	 Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

,Minimum Age (Years) Sale/Purchase: 21 (Year Eff: 1988) §§35-4-78, 35-9-1 & 35-9-2 
Minimum Age(Y~ars) Prissession: 21 There is an exemption for the possession 

alcoholic beverages by persons under 21 yrs of 
age for religious ceremonies. §§35-4-78, 34-9-1 
& 35-9-2 

Minimum Age (Years) Consumption:	 21 There is an exemption for the consumption of 
alcoholic beverages by persons under 21 yrs of 
age for religious ceremonies. §§35-4-78, 35-9-1 
& 35-9-2 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 
"Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): Yes l Waltz v. City of Hudson, 327 N.W.2d 12 

(S.D. 1982), and Baatz v. Arrow Bar, 426 N.W.2d 
298 (S.D. 1988) 

lHistorica1 Note: In 1982, the South Dakota Supreme Court established dram sh~p liability via 
common law negligence (The Waltz case). The State legislature, in 1985, attempted to abrogate 

•
 

•
 

this decision via legislation; see §§35-4-78 and 35-11-1. However, in 1988, the, State:supreme 
court held that this legislation violated Art. VI, §20 of the ~tate's constitution which 
provides that persons have a right to bring a cause of action for either personal injuries or 
for property damage '(the Baatz case). 
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STATE - South Dakota 

Other State Laws Related To Alcohol Use: (continued) 

Dram Shop Actions-Social Hosts:• Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: 
Term of Imprisonment: 
Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age:

•
 Type of Criminal Act,ion:
 

Term of Impri sonment: 
Fine ($ Range): 

1No §35-11-2 
None 

C1 1 H;sd §§22-6-2 & 35-4~78
 

Not more than 1 yr (county jail)
 
Not more than $1,000
 

Yes-Rev/Susp §35-2-l0
 
Rev-1 yr or Susp-not more than 60 dys2
 
§§35-2-20 & 35-2-21
 

C1 1 Hisd (Licerisees who sell alcoholic
 
beverages to persons under 21 years old)
 
§§22-6-2 & 35-4-783 '
 
Not more than 1 yr (county jail)
 
Not more than $1,000
 

1The State supreme court has not had an occasion to decide whether §35-ll-2, which prohibits 
dram shop actions against social hosts, violates Art. VI, §20 of the State constitution. See 
Footnote No.1 on p. 3-416. 
2In lieu of either a revocation or a suspension, the licensee may be allowed to pay a "monetary 
offer in compromise. '1 This "compromise" cannot exceed $75,000, §35-Z-Z1 
3Under §35-9-1, it is ,Cl 1 misd for a person t~ sell or give alcoholic beverages to a person 
under 18 years old except in situations where alcoholic beverages are sold or served to a minor 

• 
in the "immediate presence" of a parent or guardian. Under §35-9-1.1, it is a C1. 2 misd. for 
a person to sell or serve alcoholic beverages to a person over 18 but under 21 years old unless 
it is done in the "immediate presence" of a parent or guardian. The sanctions 'for a Cl 2 misd 
are imprisonment of not more than 30 dys (county jail) and/or a fine of not more than $200. 
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STATE - South Dakota 

Other State Laws Related To Alcohol Use: (continued) •Administrative Actions Against Owners of 
Establishments That Serve Alcoholic
 
Beverages. to Those Persons Under the
 
Minimum Legal ,Drinking Age:
 

License to Serve Alcoholic Beverages 
Withdrawn: (Yes/No):, Yes-Rev/Susp §35-2-10 

,.Length of .Term License ,Wi thdrawal: Rev-l yr or Susp-not more than 60 dys See 
Footnote No.2 on p. 3-417. §§35-2-20 & 35-2-21 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): Yes §35-1-9.1 
Anti-Consumption Law (Yes/No): No 

• 
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STATE: TENNESSEE 

•
 
General Comments: See Tennessee Code Annotated.
 

Basis for ~ OWl Charge: 

Standard OWl Offense: Under the influence of an~intoxicant (e.g~; 

alcohol) §55-10-401(a)1& ' 
Illegal Per Se Law (BAC Level): 0.043 L;m;ted to Commerical Motor Vehicle 

Operators 1&2 §§55-50-405(a)(1}(A) & 55-50-408 
Presumption (BAC Level): 0.103 §55-10-408(b) 
Types of Drugs/Drugs and Alcohol: "Under the influence of'(l) Any I~tox;cant, (2) 

Marijuana, (3) Narcotic'Drug and (4) 'Stimulating 
Drugs (listed in §55-10-401(b» §55-10-401(a) 
For commerical motor vehile operators-Under the 
influence of controlled substances 1 , : 
§55-50-405(a)(1)(A) 

Other: None 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law: No 
Implied Consent Law: 

Arrest Required (Yes/No): Yes §55-10-406(a)·(3)' 
Implied Consent Law Applies to 

Drugs (Yes/No): Yes §55-10-406(a)(1) 
Refusal to Submit to Chemical Test 

• 
Admitted into Evidence: Yes (Criminal Cases) State v. Smith, 681 

S.W.2d 569 (Tenn.Cr.App. 1984) 
Other Information: None 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood: Yes §55-10-405(5) 
Urine: Yes §55-10-405(5) 
Other: None 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): Yes §55-10-403(b)(1)
 
Anti-Plea Bargaining Statute (Yes/No): No
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No) : No 

lThe law makes it illegal to drive "a commerica1 motor vehicle under the influence of alcohol
 
with a BAC of .04 or greater, or other controlled substance". §55-50-102(12)
 
2A commerical motor vehicle operator, who drives a CMV with a BAC level of 0.04 or more,
 
violates the regular OWl laws (§55-10-401); see §55-50-408.
 
3Standard: Percent by weight of alcohol in the blood. §55-10-408(b)
 

• 
However, in State v. McKinney, 605.S.W.2d 842 (T~nn.Cr.App. 1980) (Permission to appeal denied 
by the Tennessee Supreme Court.) , the Court of Criminal Appeals of Tennessee held that "the 
standard medical and scientific method of reporting blood-alcohol is a representation of the 
number of grams of alcohol in one hundred milliliters of blood." 605 S.W.2d at 846 
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STATE - Tennessee 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a £reliminarv Breath Test:
 
Criminal Sanctions (Fine/Jail): N/A
 •
Administrative Licensing Action
 

(Susp/Rev): N/A
 
Other: MIA
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(SuspiRe-v) :	 SUSp - Not more than 680s §55-10-406(a)(3) A 
restricted license may be i~sued; see 
§55-10-406(d). 

Other:	 None 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

·Term'(Oay, Month, Years,
 
Etc.) :	 1st off-48 hrs-11 80S 29 dys; 2nd off (win 10 

yrs)-45 dys-11 80S 29 dysl; 3rd and subsequent 
off (win 10 yrs) - 120 dys-11 mos 29 d,S 
§55-10-403 See Footnote No.2. OWl Aggravated 

!.' . Assult 3 (Felony)-2 to 10 ,rs §39-2-101(b) & (d) 
Mandatory Minimum Term: 1st off-48 hrs; 2nd off (win 10 yrs)-45 dysl; 

3rd and subsequent off (win 10 dys)-120 d,S OWl •
Aggravated Assult-None
 

Fine:
 
Amount ($ Range):	 1st off-$250-$1,000; 2nd off (win 10 

yrs)-$500-$2,500; 3rd and subsequent off (win 10 
dys)-$1,OOO-$5,OOO §55-10-403 OWl Aggravated 
Assult-None See Footnote No.4. 

Mandatory Min. Fine ($):	 1st off-$250; 2nd off (win 10 yrs)-$500; 3rd and 
subsequent off (win 10 yrs)-$l,OOO (Note: These 
fines are mandatory unless a judge determines 
that a defendant is indigent; see 
§55-10-403(b)(2).) OWl Aggravated Assult-N/A 

l For 2nd offenses, the court may order a person to serve not more than 28 days of the jail 
sentence in an inpatient alcohol or drug treatment program; the remainder of the confinement 
period must be spent in jail. However, a person may be allowed to participate in a work 
release program; see §41-2-128(c)(1). 
2These crimi nal sanctions for a OWl offense al so appl y to commeri cal moto'- vehi cl e operators 
who violate §55-50-405(a); see §§55-50-405(a)(6)(A) and 55-10-403. 
3Serious bodily injury to another person as a proximate result of operating a vehicle while in 
violation of §55-10-401. 
4The State has established a three year pilot program to financially assist persons in need who 
have suffered "head injuries". TO'fund this program, every person who is convicted of a OWl 
offense must pay an'~ssessment of $5. This assessment is paid into the Impaired Drivers Trust 
Fund. The trust fund cannot expend more than $98,000 annually on this project. See 
§55-10-403(i) and §2 of Public Chapter 1081 of 1990. 
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STATE - Tennessee 

Sanctions Following a Conviction for a OWl Offense:

•
 (continued)
 

Other Penalties: 
Community Service: 

Restitution 
(eg Victim's Fund): 

Other: 

• 
Administrative Licensing Actions: 

Pre-OWl Conviction Licensing Action: 
Administrative Per Se Law: 
Other: 

Post OWl Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev) : 

After serving the mlnlmum sentence, a judge may 
order the defendant to remove litter from 
various public areas or work in a recycling 
center or "other appropriate location" for any 
period of time in lieu of or in additional to 
other penalities. The community service work 
may be accomplished during non-working hrs. 
§55-l0-l04(a)(1) 

Yes - 1) A victim's compensation fund; see 
§§29-l3 101 et seq. and 40-24-l07(a)(3). 2} 
Also, the defendant shall be ordered to pay 
restitution as a condition of probation 
(probation may commence only after minimum jail 
sentence has been serve) if defendant can afford 
it. §55-l0-403(c}(3) 
Upon conviction ~ defendants, in counties with 
a population of 318,000 or more and in counties 
with a metropolitan form of government, must pay 
a SAC test fee of $17. This fee is paid to the 
county. §55-l0-403(h) 
Ignition Interlock. In addition to any other 
penalties provided for a OWl offense conviction, 
a defendant may be required to operate vehicles 
equipped with "ignition interlock" devices. See 
§55-l0-4l2(d). Note: The law provides that the 
use of such devices could be required for up to 
one (1) year after a person's license is no 
longer suspended/revoked." 

None 
The licensing agency can suspended a person's 
license if they have committed but have not 
necessary been convicted of an offense which 
requires mandatory license revocation; see 
§55-50-502(a). 

Prohibition/Rev l &2 §§55-10-403, 55-7-501(a)(2) 
& 55-7-502 For commericalmotor vehile 
operators-Susp §55-50-405(a} 

lThe Tennessee Code uses various terms to describe the licensing action that is to be taken 

•
 
against OWl offenders. Under §55-10-403, the courts "prohibit" the offender from driving .
 
However, §55-7-501 provides that the licensing agency shall "revoke" the offender's license.
 
2Under §§55-7-501(a)(2) and' 55-7-502(e)(3) & (4), the licensing agency can also take the
 
following action against a OWl offender. 1st off-rev for 6 mos; sub. off-rev for 1 yr.
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STATE - Tennessee 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Term of License Withdrawal 
(Days, Months, Years, etc.): The following action is by the courts (See 

Footnote Nos. 1 & 2 on p. 3-421): 1st off
yr; 2nd off (w/n 10 yrs) - 2 yrs; 3rd and 
subsequent offs (w/n 10 yrs) - 3 to 10 yrs; 
§§55-10-403 & 55-50-501 See Footnote No.2 on 
p. 3-421. F~r commerica1 motor vehile operators 
(These actions are ~ia the licensing agency): 
1st off-l yr (3 yrs if operating a vehicle that 
was carring hazardous materials); sub off-For 
life (or a 'period of not less than 10 yrs 
according to U.S. Dept. of Tran. Regulations) 
§55-50-405(a) 

Mandatory Minimum Term of 
Withdrawal: 1st off - 1 yrl 2nd off - 2 yrs; 3rd and 

subsequent offs - 3 yrs §55-10-403(d)(2) & (3) 
For commerical motor vehi1e operators-1st off-1 
yr (3 yrs if operating a vehicle that was 
carring hazardous materials); sub off-For life 
(or a period of not less than 10 yrs according 
to U.S. Dept. of Tran. Regs;) §55-50-405(a) 

Other: 
Rehabilitation: 

Alcohol Education: Yes See below. 
Alcohol Treatment: Yes Participation in an alcohol safety DWI 

prog. is required as part of probation 
(probation can begin only after serving the min. 
imprisonment term). §55-10-403(c)(1) For 2nd 
and subsequent convictions, a condition of 
probation is participation in a rehab prog. 
treatment faci1ity.2 §55-10-403(c)(2) See 
Footnote No.1 on p. 3-420. 

Alcohol Education/ 
Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: Yes3 Vehicle Forfeiture (mand.) for a 3rd or 
sub. DWI offense conviction. §55-10-403(k) 

lHardship license for employment available after 1st conviction Qrrly if no one was killed or 
seriously injured as a result of the OWl off. See §55-10-403(d). 
2Under §55-50-502(c), the licensing agency, prior to reissuing a license to a person following 
a 2nd or subsequent DWI conviction, must require them to complete an alcohol/drug abuse 

•
 

•
 

education or treatment program.
 
3Special Note: See State v. Bouldin, 717 S.W.2d 584 (Tenn. 198&), where a temporary vehicle
 
forfeiture provision of a DWI plea bargaining/probation agreement was voided by the Tennessee
 
Supreme Court.
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STATE - Tennessee 

• Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Terms Upon Which Vehicle 
Will Be Released: 

Other: None 
Miscellaneous Sanctions 

Not Included Elsewhere: None 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of Off: Yes Felony §§39-1-103 & 39-2-231 
Sanctions: 

Criminal Sanction: 
Imprisonment (Term): Not more than 5 ,rs; if the death is OWl 

related, i to 21 ,rs §39-2-232 
Mandatory Minimum Term: There may be a mandatory mlnlmum prison term of 

a 1 yr for a OWl related death. 1 

Fine ($ Range): ,None 
Mandatory Minimum Fine: N/A 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: Rev/Prohibition §§39-2-232 & 55-50-501(1) 
Length of Term of 

• Licensing Withdrawal: There are two (2) separate diving privilege 
withdrawal schemes. (1) For ~ vehicle 
homicide offenses, the licensing agency revokes 
the driver's license for period that equals the 
tena of the sentenced received2; see 
§55-7-501(1) (2) For OWl related vehicle 
homicide offenses, the court prohibits the 
driver from operating a motor vehicle from 3 to 
10 yrs; see §39-2-232. 

Mandatory Action--Minimum 
Length of License 
Wi thdrawal : If the vehicle homicide offense is OWl related, 

3 yrs (§39-2-232)3 
Other: Hone 

Oriving While License Suspended or Revoked 
Where the Basis Was a OWl Off: 

Sanction: 
Crimi nal : 

Imprisonment (Term): Misd. 1st off - 2 d,S to 6 IDOS; 2nd off - 4S 
dys to 11 IDOS 29 d,S §55-50-504(a) 

l See State v. Landers, 723 S.W.2d 950 (Tenn. 1987)i and Statev. Lampert, 741 S.W.2d 127 
(Tenn,Cr,App .. 1987). 

•
 
21f paroled, the defendant may have their license reissued upon satisfactory completion ~f a
 
licensing exam and ·on petition of the defendant's parole officer; see §5S-S0-501(1).
 
3For vehicle homicide offenses that are not related to OWl, the mandatory peridd of licens~
 
withdrawal appears to be just the time the offender served in prison; see §55-50-50l(I).
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STATE - Tennessee 

Other Criminal Actions Related to OWl: (continued) 

Mandatory Minimum Term 
of Imprisonment: 1st off - 2 dys; 2nd off - 45 d,S §50-55-504(f) •

Fine ($ Range): 1st off - not more than 500; 2nd off - $500 to 
1,000 §55-50-504(a) 

Mandatory Minimum Fine: None 
Administrative Licensing Actions: 

Type of Licensing Action 
(Susp/Rev):	 Susp - if the conviction was based on driving 

while suspended; Rev - if the conviction was 
based on driving whil~ revoked. §55-50-504(b) 

Length of Term of License 
I

Withdrawal Action:	 An additional susp period which is equal to the 
original period; The original rev period 
extended 1 yr. §55-50-504(b) 

Mandatory Term of License 
Withdrawal Action:	 An additional susp period which is equal to the 

original period; The original rev period 
extended 1 yr. §55-50-504(b) 

Habitual Offender Laws: 
State Has Such Law (Yes/No): Yes §§55-10-60l to'55-10-617 

Grounds for Being Declared an 
Habitual Offender:	 Three (3) convictions for serious traffic
 

offenses, suc~,as any of the fo;lowing, win 3
 
yrs: I) committing voluntary or involuntary
 
motor vehhomicide;2) ~bmmitting OWl; 3)
 •
failing to stop at the scene of an accident; 4) 
violating the statute on meeting and overtaking 
school buses; 5) driving on a revoked, cancelled 
or suspended license. 

Term of License Rev While
 
Under Habitual Offender Status: 3 yrs §55~IO-615
 

Type of Criminal Off if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status Felony §55-l0-6l6
 

Sanctions Following a,Conviction of
 
Driving While on Habitual Offend~r
 

Status:
 
Imprisonment (Term): to 10 yrs §§39-1-201 & 55-10-616
 
Mandatory Minimum Term of
 

1
Imprisonment:	 yr §55-10-616 
Fi ne ($ Range): Not more than $1,000 §55-10-616
 
Mandatory Minimum Fine ($): None
 
Licensing Actions (Specify): None
 

l'One (I) year of imprisonment is mandatory 'unless the habitual offender operated a motor 
vehicle in order to save life or limb; see §55-10-6l6. •3 - 424 
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STATE - Tennessee 

•
 Other State Laws Related To Alcohol Use:
 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
BAC Chemical Test Is Given to the 

the Following Persons: 
Driver: 
Vehicle Passengers: 
Pedestrian: 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

.Minimum Age (Years) Sale/Purchase: 

Minimum Age (Years) Possession: 

Minimum Age (Years) Consumption: 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 

• "Dram, Shop Law" Concept Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State 
(Case Citation): 

Dram Shop Actions-Social Hosts: 
Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type	 of Criminal Action: 

Term	 of Imprisonment: 

Discretionary See §38-7-109. 

Discretionary 
Discretionary' 
Discretionary 

21 (Year Eff. 1984) §§1-3-113, 57-3-406(d), 
§57-4-203(b)(1) & (2)(A) and 57-5-301(a) & 
(d)( 1) 

21 There is an employment exemption §§1-2-113, 
57-3-412(a) (3), 57-4-203(b)(2)(A) & (b)(3) and 
57-5-301 (e) (1) 

21 §1-3-113 

Yes §57-10-101 et seq.1 (Comment: This 
statute may have abrogated, at least in part, 
the case law noted below.) 

Yes Mitchell v. Ketner, 54 Tenn. App. 656, 393 
S.W.2d 755 (CA 1964) 
No See §§57-10-101 & 57-10-102 
None 

, 

(1 A Hisd §§40-35-111, 57-3-204, 57-3-406(c), 
57-3-412(a)(1), 57-4-203(c) & 57-4~203(j)(1) 

See the Special Note on p. 3-426. 
I. Pkg sales of ale. bev (Except beer containing 
less than 5% alc.)-ll mas 29 dys II. On 
premises consumption of ~ ale. bev-11 mas 29 
dys 

1Before a commercial server can be held liable for the actions of their intoxicated patrons, 

• 
the fo 11 owi ng mus t be proven. The cou rt mus t dete rmi ne "beyond a reasonab 1e doubt " that the 
sale	 of alcoholic beverages was the proximate cause of the injury sustained and that such 
beverages were sold either to a pers~n under 21 years old or to an obviously intoxicated person 
whose consumption thereof was the direct cause of the injury. 
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STATE - Tennessee 

Other State Laws Related To Alcohol Use: (continued) 

Fine ($ Range): 

Administrative Actions Against Owners of 
,Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
'Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 

Term of Imprisonment: 

Fine ($ Range): 

I. Pkg sales of ale. bev (Except beer containing 
less than 5% alc.)-$Z.500 II. On premises •
consumption of 211 ale. bev-$2.500 

Yes Susp/Rev §§40-35- 111, 57-3,-104 (c) ( 1) (A) ,
 
57-3-214, 57-3-215(a), 57-4-202(a) &
 
57-4-203(j) (3)
 
I. Pkg sales of ale. bev (Except beer containing
 
iess than 5% alc.)-Susp length not specified;
 
Rev.-1 yr II. On premises consumption of 211
 
ale. bev-lst off-Length of susp/rev is not
 
specified; 2nd off-Permanent rev
 

(1 A Hisd §§57-3-406(d), 57-3-~12(a)(1), 

57-4-101(a), 57-4-203(b)(1), 57-4-203(j)(1) & 
'(4), 57-5-101, 57-5-301(a) and 57-6-102(2) 
See the Special Note below. 
I. Pkg sales of ale. bev (Except beer containing •less than 5% alc.)-ll mas 29 dys II. On
 
premises consumption of 211 ale. bev- 11 IlIOS 29
 

dys
 
I. Pkg sales of ale. bev (Except beer containing
 
less than 5% alc.)-$Z.500 II. On premises
 
consumption of 211 ale. bev-$Z.500
 

Special Note: There are separate provlslons of the code (1) that relate to sale of beer and 
other alcoholic beverages with a content of not more than 5% alcohol and (2) that apply to both 
package and by the drink sales of such beverages. These provisions do not provide sanctions 
for selling these types alcoholic beverages to an intoxicated person. However, they have do 
have the following sanctions for selling such beverages to minors; in'some respects, these 
sanctions "overlap" those given above. For a 1st off (Cl A misd), there is a jail term for not 
more than 11 mos 29 dys ~nd a fine of not more than $2,500; in addition, the license to sell 
such beverages may be either be either suspended or revoked. For a 2nd off (Cl E felony), 
there is an imprisonment term of from 1 to 6 yrs and a fine of not more than $3,000; in 
addition, the license to sell such beverages is permanently revoked. If the sale is to a 
person over lB but under 21 who (1) presents some type of identification of their age or (2) 
otherwise appears to be over the legal drinking age, the license cannot be revoked. 
Nevertheless, the license may still be suspended for not more than ten (10) days. §§40-35-111, 
57-5-105, 57-5-301(a)(1), 57-5-105(c) and 57-5-109(b) 
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STATE - Tennessee 

Other State Laws Related To Alcohol	 Use: (continued) 

Administrative Actions Against Owners	 of• Establishments That Serve Alcoholic 
Beverages 'to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No):	 Yes Sups/Rev §§57-3-104(c)(1)(A), 57~3-214, 

57-3-215(a), 57-4-202(a), 57-4-203(j)(4), 
57-5-109(c), 57-5-109(k) & 57-5-303(c) 

Length of Term License Withdrawal:	 I. Pkg sales of alc. bev (Except beer containing 
less than 5% alc.)-Susp length not specified; 
Rev.-l yr II. On premises consumption of £ll 

'alc. bev-lst off-Length of susp/rev is not 
specified; 2nd off-Permanent rev 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

• 
Open Container Law (Yes/No): No
 

Anti-Con,sumption Law (Yes/No): No
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• 
STATE: TEXAS 
General Comments: All citations are to Vernon's Texas Civil 

Statutes unless otherwise indicated. 

Basis for a OWl Charge: 

Standard OWl Offense: Intoxicated while driving 1 Art. 67011-1(b)
 
Illegal Per Se Law (BAC/BrAC Level): 0.101 Art. 67011-1(a)(1), (2)(B) & (b)
 
Presumption (BAC Level): None
 
Types of Drugs/Drugs and Alcohol: Intoxicated while driving 1 Art. 67011-1(b)
 
Other: For Commercial Motor Vehicle Operators, see p.
 

3-431. 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law:	 No 
Implied Consent Law: 

Arrest Required (Yes/No): Yes Art. 67011-5 
Implied Consent Law Applies to 

Drugs (Yes/No): Yes Art. 67011-5, §l 
Refusal to Submit to Chemical Test 

Admitted into Evidence:	 Yes (Criminal Cases) Art. 67011-5, §3(g) and 
Jamai1 v. State, 787 S.W.2d 380 (Tex.Cr.App. 
1990) 

Other Information:	 None 

• Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood:	 Yes Art. 67011-5 
Urine:	 No 
Other:	 None 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No):
 
Anti-Plea Bargaining Statute (Yes/No):
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No):	 Yes 1st off-Required; sub. off-only for 
probation §13(a) & (f), Article 42.12 Code of 
Criminal Procedure See Treatment Alternative to 
Jail on p. 3-432. 

'The term "intoxicated" means (1) not having normal use of mental or physical facilities by 
reason of the introduction of alcohol, a controlled substance, a drug, or a combination or two 
or more of these substances into the body or (2) having an "alcohol concentration" level of 
0.10 or more. Se~ Sullivan v. State, 807 S.W.2d 342 (Tex.App. - [14th Dist.] 1991). This term 
"alcohol concentration" means an alcohol concentration in either the blood, breath or urine 

• 
using the normal standards. Art. 67011-l(a)(2)(A) & (B) 
2Note : Following either a guilty or nolo contendere plea for a OWl offense, a defendant cannot 
receive "deferred adjudication". Under "deferred adjudication, a defendant is placed on 
probation and, after the probation period has been successfully completed, the charges against 
the defendant are dismissed. Code of Criminal Procedure Art. 42.12, §5 
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STATE - Texas 

Sanctions for Refusal to Submit to a 
Chemical Test: (continued) •Refusal to Take a Preliminary Breath Test: 

Criminal Sanctions (Fine/Jail): NIA
 
Administrative Licensing Action
 

(Susp/Rev): NIA
 
Other: NIA
 

Refusal to Take Implied Consent 
ChemiCal Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev) :	 Susp-90 d,S Art. 67011-5,§2(f) (Hardship 
licenses may be issued; see Art. 6687b, §23A) 
See Footnote No.1. 

Other:	 None 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc.) :	 1st off (Cl B Misd)-72 hrs to 2 yrs(in jail); 

2nd off (win 10 yrs) (Cl B Misd)-15 d,S to 2 yrs 
(in jail); Sub offs (win 10 yrs) (3rd Oegree 
Felony)-Not less than 30 d,S nor more than 2 ,rs 
in county jailor not less than 60 dys nor more 
than 5 yrs in the State penitentiary. Art. • 
67011-1 & Penal Code §12.41 See Footnote Nos. 2 
& 3. 

Mandatory Minimum Term:	 1st off-None; 2nd off (win 10 yrs)-72 hrs4 ; Sub 
offs (win 10 yrs)-10 dys4 Art. 67011-1(c), (d) 
& (e) See Footnote No. 3 below and Treatment 
Alternative to Jail on p. 3-432. 

llf a driver appeals the license suspension action to the courts for review, the courts have no 
authority to "probate" a license suspension for an implied consent refusal if the State's 
position is sustained. Probation of a license susp for refusal by the court was withdrawn via 
legislation (Art. 6687b, §22(e)). See Texas Oept. of Public Safety v. Seflik, 751 S.W.2d 239 
(Tex.App. - San Antonio 1988), and Texas Oept. of Public Safety v. Sanchez, 780 S.W.2d 502 
(Tex.App. - Amarillo 1989). 
2Under Art. 67011-1~f), a person convicted of a OWl offense is subject to special enhanced 
sanctions, if at the ti'me of the offense they had in their immedia'te possession an open 
container of an alcoholic beverage .. 1st OWl off.-min. term of confinement increased 3 dys; min 
and maximum fines increased $100. 2nd OWl off.-min term of confinement increased 6 dys; min 
and maximum fines increased $200. Sub. off.-min term of confinement increased 12 dys; min and 
maximum fines increased $400. 
3Under Art. 67011-1(f), a person convicted of a OWl offense is subject to special enhanced 
sanctions, if, as a result of the OWl, another perso'n "suffered serious bodily injury". The 
minimum term of confinement is in,creased by 60 dys (30 dys mand.) and the maximum and minimum 
fines are increased by $500. 
4As a part of 'probation; s~e Article 42.12, §13(a)(l) of the Code of Criminal Procedure. See 
Mills v. State, 799 S.W.2d 447 (Tex.App. - Corpus Christi 1990). •
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STATE - Texas 

Sanctions Following a Conviction for a OWl• (continued) 

Fine: 
Amount ($ Range): 

Mandatory Min. Fine ($): 

Other Penalties: 
Community Service: 

Restituaion 
(eg Victim's Fund) 

Other: 

• 

Offense: 

1st off-$lOO to $2.000; 2nd off (win 10 
yrs)-$300 to $2.000; Sub offs (win 10 yrs)-$500 
to $2,000 Art. 67011-l(c), (d) & (e) 
None 

Yes 1st and Sub offs as part of pr6batiori Art. 
42.12, §17 Code of Criminal Criminal Procedure 

Yes-Limited As a condition of Probation Art. 
42.12, §6(a)(14) Note: A victim ~f a OWl 
offense can receive payments from a State 
v,ictims' compensation,fund only if the, 
defendant's actions were intended to cause 
personal injury or death. Art. 8309 See 
especially §3(4)(D) of this article. 
Ignition Interlock. (1) For a 2nd or sub. OWl 
off conviction in situations where a defendant 
had been issued an occupation license or (2) , 
if a person is placed on probation, for either a 
OWl or Veh. Homicide offense, the court may 
require that they install an "ignition 
interlock" device on their vehicle. Art. 6687b, 
§23A(f) and Code of Criminal Procedure Art. 
42.12, §13 ( i) 

Rehabilitation Fee. A person convicted of a OWl 
offense must pay a $25 fee which is deposited 
into a comprehensive rehabilitation fund. Code 
of Criminal Procedure §§102.081(b), 102.084 & 
102.085 and Human Resources Code §111.060 

OWl Offenses and C~rcial Kotor Vehicles (C~)/Commercial Driver's licenses (COL): A pe~son 

is "disqualified", from operating a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting 
hazardous materials) if, while driving a CMV, they (1) have a BAC/BrAC/UrAC level of 0.04 or 
more, (2) are under the influence of alcohol or a controlled substance or (3) refuse to submit 
to a chemical test for either alcohol concentrations or the presence of a controlled substance 
or drugs. For either (1) a subsequent violation or (2) a combination of two or more violations 
of any of the above listed items, the "disqualification" is for life (10 yrs mand.). In 

• 
addition, a .cMV operator who has any "measurable" or "detectable" amount of alcohol in their' 
system must be placed "out-of-service" for 24 ho~r~. See Art. 6687b-2, §§:Hl), 3(2), 3(6), 
3(9), 3(11), 3(24), 25, 26 and 27; these provisions are eff. 4/1/92 (§12 of Ch. 236 of the Laws 
of 1989). 
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STATE - Texas 

Sanctions Following a Conviction for a OWL Offense: 
(continued) •Treatment Alternative to Incarceration. In 

counties with a population of 550,000 or more, 
an alcohol/drug treatment program must be 
established as an alternative to jail. 

. ~ I :	 
Screening and assessment must be a part of this 
program when a person has been arrested for an 
offense in which use or possession of 
alcohol/drugs is, an element. Health and Safety 
Code §46l.017 

Administrative Licensing Actions: 
Pre-OWL Conviction Licensing Action:
 

Administrative Per Se Law: None
 
Other: None
 

Post OWL Conviction Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev) : Susp
 
Term of License. Withdrawal
 

(Days, Months, Years: etc.):	 1st off-90 to 365 dysl&2; subsequent off-180 dys 
to 2 yrs l &2 Art. 6687b, §24 and Code of 
Criminal Procedure Art. 42.12, §13(k) 

Mandatory Minimum Term of 
Withdrawal:	 Note: An occupational/restricted license based 

on "essential need" may be issued. However, a 
person cannot be issued such a license if they • 
have had	 such a privilege win the past 10 yrs 
for a prior OWL offense conviction. Art. 6687b, 
§23A(a)(2). See Footnote No.2. 

II. The following applies for OWL offenses committed (i.e., conduct committed) on or after 
2LJL2l. For persons under 21 years old, mandatory license suspension for 1 yr. An 
occupational license is not available. See Art. 6687b, §§23A(a-l), (j) & (k) and 24(g)(1), 
Code of Criminal Procedure Art. 42.12, §13(g) and §ll of Ch. 784 Laws of 1991. II. The 
following applies for OWL offenses committed (i.e., conduct committed) prior to 9/1/91. For 
persons under 17: 1st off-susp. until the person reaches 17 or for 365 dys whichever is the 
longer susp. period; sub. off-a susp. until the person reaches 19 or for 365 dys ~hichever is 
the longer susp. period. An occupational license is available if the person is eligible for a 
provisional license. See Art. 6687b, §23A, Family Code §§51.02(1) & 54.042 and §ll of Ch. 784 
Laws of 1991. 
2(1) A 1st offender's license cannot be suspended if a jury recommends against such suspension; 
see Art. 6687b, §24(g)(1) and Code of Criminal Procedure Art. 42.12, §13(g). (2) An offender's 
license cannot be suspended if they are required to attended an alcohol education probgram. 
However, if a person has been previously convicted of a OWL offense regardless of the time 
period between offenses and they have previously attended an alcohol education program as part 
of probation, their license must be suspended. See Art. 6687b, §24(g)(1), Code of Criminal 
Procedure Art. 42.12, §13(k), and Texas Dept. of Public Safety v.· Duarte, 809 ~.w~2d 611 . 
(Tex.App. - Corpus Christi 1991) •
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STI'. IE - Texas 

• ~,l(tions Following a Conviction for a OWl Offense: 
(continued) 

Other: 
Rehabiiitation: 

Alcohol Education:	 Yes-1st OWl off Art 42.12, §6f Code of Criminal 
Procedure (Required as a part of probation if 
the defendant has an alcohol dependency problem 
as determined by a PSI evaluation. See Art. 
42.12, §6b(g).) See Footnote No.1. 

Alcohol Treatment:	 Yes Art. 5561(C), §12 
Alcohol Education/Treatment 

as an AHe rn
ative to Criminal 
Licensing Actions 
(Describe): A restricted license may be issued for either 

occupational reasons or for participation in an 
alcohol/drug treatment/rehabilitation program; 
see Art. 6687b. 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

• 
Statutory Authority: Yes - A defendant's veh may be subject to 

forfeiture by the State following three or more 
OWl convictions. Art. 67011-7 

Terms Upon Which Vehicle 
Will Be Released: 

Other: None 
Miscellaneous Sanctions 

Not Included Elsewhere: None 

Other Criminal ACtions Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: Yes-Involuntary Manslaughter OWl related 3rd 

degree felony. Penal Code §19.05(a)(2) & (c) 
Sanctions: 

Criminal Sanction: 
Imprisonment (Term): 2 to 10 yrs §12.34 Penal Code 
Mandatory Minimum Term: 120 d,S if probation is granted; see Art. 42.12; 

§13(b) Code of Criminal Procedure 
Fine ($ Range): $5.000 
Mandatory Minimum Fine: None 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: Susp Art. 6687b, §§22(b)(2) and 24(~) 

Length of Term of 
Licensing Withdrawal: 180 d,S to 2 yrs Art. 6687b, §24(e) 

• lFor 2nd or sub. off., the court may order alcohol education as a condition of probation even 
though the defendant may have already received such education as part of probation for a first 
offense .. Art. 42.12, §6f(b) Code of Criminal Procedure 
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STATE - Texas 

Other Criminal Actions Related to OWl: (continued) 

Mandatory Action--Minimum
 
Length of License
 •
Withdrawal:	 None An occuapational/restricted lie. based on 

"essential need" may be ,issued. Art. 6687b, §23A 
Other:	 If probation is granted, community service of 

160 to 600 hrs may be required. ' Code of 
Criminal Procedure Art. 42.12, §17(b)(3) 

Driving While License Suspended or Revoked 
Where the Basis Was a OWl Offense: 

Sanction: 
Criminal: 

Imprisonment~(Term):	 1st off-not less than 72 hrs nor more than 6 
-as.; 2nd & sub. off (Class A Misd.)-not more 
than 1 yr Art. 6687b, §34; Art. 6701h, §32(c); 
and §12.21 of the Penal Code 

Mandatory Minimum Term 
of Imprisonment: 3rd or sub. off-90, d,S Penal Code §12.43 

Fine ($ Range): 1st off-not less than $100 nor more than $500; 
2nd and sub. off-not more than $2,000 

Mandatory Minimum Fine: None 
Administrative Licensing Actions: 

Type of Licensing Action 
(Susp/Rev) : . Susp Art. 6687b, §24(c) 

Length of Terml~f Lieense" 
Withde~wal Action: The regular suspension period is extended for an 

additional period that is equal to the original •
period.
 

Mandatory Term of License,
 
Withdrawal'Action Same as above
 

Habitual Offender'Laws:' 
State Has Such Law (Yes/No): Yes Art. 6687(b), §22(b)(4) 
Grounds for Being Declared an 

Habi.tual Offender:	 "Any person with 4 or more convictions anslng
 
out of different transactions in a cons period
 
of 12 mos or 7 or more convictions arising out
 
of different transactions w/in a period of 24
 
mos ... " Art. 6687(b), §22(b)(4)
 

Term of License Rev While
 
Under Habitual Offender Status: Susp for not more than 1 yr 6687(b) §22(a)
 
Offender Status: An occasional license may be issued on a showing
 

of "essential need"; see Art. 6687b, §23A. 
Sanctions Following a Conviction of
 

Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): None
 
Mandatory Minimum Term of
 

Imprisonment: 
Fine ($ Range): 
Mandatory'Minimum Fine ($): 
Licensing Actions (Specify): 
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STATE - Texas 

•
 Other State Laws Related To Alcohol Use:
 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
BAC Chemical Test Is Given to the 

the Following Persons: 
.' Driver: 

Vehicle Passengers: 
Pedestrian: 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 

Minimum Age'(Years) Possession:' 

Mi~imum Age (Years) Consumption: 

•
 
Dram Shop Laws and Related Legal Actions:
 

State Has a Dram Shop Law (Yes/No):
 

No 

21 (Year Eff: 1986) Alcoholic Beverage Code 
§§106.01, 106.02 & 106.03 1 

21 Alc. 8ev. Code §§106.01 & 106.05 exemptions 
for employment or while in the presence of a 
parent or guardian. 
21 Alc. Bev. Code §§106.01 & 106.04 (Exemption 
for a minor's consumption of alcoholic beverages 
when they are in the "visible presence" of a 

. parent or guardian.) 

Yes Alcoholic Beverage Code §2.01 et seq. See 
Footnote No.2 below. Under §2.02(b)(1), in 
order for a licensee to be liable, it must be 
proven that the patron was "obviously 
intoxicated to the extent that he presented a 
clear danger to himself and others" at the time 
they were sold/served alcoholic beverages. 
Also, under §2.03, these code provisions provide 
the exclusive remedy in situations where the 
patron is 18 years old or older. 

1Selling Alcoholic Beverages to a minor with criminal negligence.
 
2Note : Under §106.14 of the Alcoholic Beverage Code, actions of employees in serving alcoholic
 

• 
beverages to either minors or intoxicated persons are not attributable to employers if (1) the 
employer has required its employees to take alcoholic beverage seller training, (2) the 
employees have completed this training and (3) the employer has not encouraged employees to 
sell alcoholic beverages to either minors or intoxicated persons. 

3 .:. 435 
10th Edition 



STATE - Texas 

Other State Laws Related To Alcohol Use: (continued) 

"Dram Shop Law" Concept Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): 

Dram Shop Actions-Social Hosts: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: 
Term of Imprisonment: 

Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

• 
Yes Note: The following case law may have been
 
aborgated in part by the above provisions of the
 
Alcoholic Beverage Code. See El Chico Corp. v.
 
Poole, 732 S.W.2d 306 (Tex. 1987).
 
Yes Beard v. Graff, 801 S.W.2d 158 (Tex.App. 

San Antonio 1990)1
 
None 

Misd Alcoholic Beverage Code §101.63 

1st off-Not more than 1 yr; 2nd off-Not more 
than 1 yr Alcoholic Beverage Code §§101.63(b) & 
101. 53( c)
 
1st off-Not less than $100 nor -ore than $500;
 
Subsequent off-Not less than $500 nor more than
 
$1,000
 

•
Yes 
Suspen~ed for not more than 60 dys, revoked or 
cancelled Alcoholic Beverage Code §§11.61, 
32.17 and 61.71 2 

lThis case concerned a situation where a host served alcoholic beverages directly to a guest 
who become intoxicated. The social host was held liable for the injuries caused by the 
intoxicated guest to third parties. However, in Walker v. Children's Services, Inc., 751 
S.W.2d 717 (Tex.App. - Amarillo 1988), no social host liability was found· in a situation where 
an intoxicated adult guest was injured in a vehicle accident after consuming alcoholic 
beverages at a party. •3 - 436 
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STATE - Texas 

• Other State Laws Related To Alcohol Use: (continued) 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 
Term of Imprisonment: 

Fi ne ($ Range): 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcoholic Beverages 
Wit~drawn (Yes/No): 

Length of Term License Withdrawal: 

•
 Anti-Happy Hour Laws/Regulations:
 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption. of· Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-Consumption law (Yes/No): 

Hisd l 
2Not more than 1 yr Alcoholic Beverage Code 

§§10&.01 and 106.03 
Not less than $100 nor more than $500; 
Subsequent offense-$500-$1,OOO Alcoholic 
Beverage Code §106.03 

Yes Alcoholic Beverage Code §106.13 
1st off-suspended for not more than 60 dys or 
cancelled; 2nd off-suspended for not more than 3 
80S or cancelled; 3rd off (within 36 
mos)-suspended/cancelled for not more than 12.as 

Yes (regulation - Rule 060.09.04.001) 

No3 

Yes Applies only to drivers Art. 6701d. §107E 

l The sale to a minor must be with criminal negligence; see §106.03(a) of the Alcoholic Beverage 
Code. ... 

• 
2Appliestoboth a 1st and sub off . 
3Under Art. 67011-1(f), a person convicted of a DWI offense may be subject to special enhanced 
sanctions, if, at the time of the offense, they had in their immediate possession an open 
container of an alcoholic beverage; see Footnote No.2 on p. 3-430. 
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STATE: UTAH
 
General Comments: See Utah Code Annotated .
 

• Basis for a OWl Charge: 

Standard OWl Offense: 
Illegal Per Se Law (BAC/BrAC Level): 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other:
 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Bre~th Test Law: 
Implied Consent Law: 

Arrest Required (Yes/No): 
Implied Consent Law Applies to 

Drugs (Yes/No): 
Refusal to Submit to Chemical Test 

Admitted into Evidence: 

Other Information: 

• 

Under the influence of alcohol §41-6-44(1)(a) 
0.081 §41-6-44(1)(a) & (2) 
None
 
Under the influence of (1) Any Drug or (2) a
 
Combination of Any Drug and Alcohol
 
§41-6-44(l)(a)
 
For Commercial Motor Vehicle Operators, see p.
 
3-443.
 

No 

Yes §4l-6-44.10(2) 

Yes §41-6-44.10(1) 

Yes (Criminal and Civil Cases) 
§41-6-44.10(8) 
A driver may be compelled to submit to a 
chemical test if they have been placed under 
arrest either (1) for a OWl offense and there is 
reason to believe that another person may die as 
a result of the offense or (2) for a vehicle 
homicide alcohol related offense. See 
§76-5-207(6)(b) & (7)(a). 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood:
 
Urine:
 
Other:
 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): 

Anti-Plea Bargaining Statute (Yes/No): 

Pre-Sentencing Investigation Law (PSI) 
(Yes/No) : 

Yes §41-6-44.10 
Yes §41-6-44.10 
None 

No (Note: A Magistrate may not grant diversion 
in a OWl case; see §77-2-9) 
No (Note: If the defendant pleads guilty or 
nolo contendere to reckless driving as a 
substitute for a OWl charge, the prosecution 
must state for the record whether alcohol or 
drugs were related to the pleaded off.; see 
§41-6-44 ( 10) . ) 

Yes §41-6-44(4) & (5) (Assessment) 

• 1This State's illegal per se law also makes it an offense to operate a motor vehicle with a 
~ alcohol concentration level of 0.08 or more. 
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STATE - Utah 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test: •
Criminal Sanctions (Fine/Jail): NIA
 
Administrative Licensing Attion
 

(Susp/Rev): MIA
 
Other: NIA
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev):	 Rev for 1 yr Mandatory; §41-6-44.10(2)(b) 
(Note: No hardship license may be issued for 
revs based on a test refusal; see §41-2-19(d).) 

Other:	 None 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc.):	 1st off and 2nd off (win 6 yrs)-Class B misd.

not more than 6 -as; 3rd &'Sub off (win 6 yrs) 
if one or more of the previous offs occurred 
prior to 4/23/90-Class B misd. - not more than 6 
mas; 3rd off (win 6 yrs) if two of the previous 
offs occurred after 4/23/90-Class A misd. - not •more than 1 yr; 4th & sub off (win 6 yrs) if the 
three previous offs occurred after 4/23/90-3rd 
Degree felony - not more than 5 yrs 
A'DWI off-where there is an injury related to 
negligent action-Class A misd.- not more than 
yr §§41-6-44(3)(a) &' 76-3-204 

Mandatory Minimum Term:	 1st off-48 cons hrs; 2nd off (win 6 yrs)-240 
c~ns hrs; subsequent off' (win 6 yrs)-720 hrs 
OWl related injury off-48 cons hrs 

lThis mandatory sanction (i.e., jailor community service alternative) may not apply to 3rd 
offenses (win 6 yrs) if two of the previous off~ occurr~d after 4/23/90 and to 4th & sub 
offenses (win 6 yrs) if the three previous offs occurred after 4/~3/90. The law provi~es that 
for these offenses 1'[eJnrollment in and completion of a chemical ~ependency rehabilitation 
pr~gram approved by the court may be a sentencing alternative to incarceration or community 
service if the prog~am provides intensive care or inpatient treatment and long-term closely 
supervised follow through after the treatment." See §4l-6-44(6)(c)(Ifr & (7)(c) 
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STATE - Utah 

• Sanctions Following a Conviction for a OWl 
(continued) 

Fine: 
Amount ($ Range): 

Mandatory Min. Fine ($): 

•
 
Other ,Penalties:
 

Community Service:
 

Restitution 
(eg Victim's Fund): 

Other: 

Offense: 

1st off and 2nd off (win 6 yrs) of~-Class B 
misd.-not more than $1,000; 3rd & sub off (win 6 
yrs) if one or more of the previous offs 
occurred prior to 4/23/90-Class B misd. - not 
more than $1,000; 3rd off (win 6 yrs), if two of 
the previous offs occur~ed after 4/23/90-Class 'A 
mi sd. - not more than $2,500; 4th &'~sub off (win 
6 yrs) if the three previous offs occurred after 
4/23/90-3rd Degree felony - not more than 
$5,000 See Footnote Nos. 1 &2. 
A OWl off-where there is an injury related to 
negligent action-Class A misd.-not more than 
$2,500 §§41-6-44 & 76-3-301 See Footnote Nos. 
1 & 2. 
3rd off (win 6 yrs) if two of the previous offs 
occurred after 4/23/90-$1,000:, 4th & sub off 
(win 6 yrs) if the three previous offs occurred 
after to 4/23/90-$1,000 See Footnote No.2. 

1st off - 24 to 50 hrs in lieu of imprisonment 
(24 hrs mandatory); 2nd off (win 6 yrs) - 80 to 
240 hrs in lieu of imprisonment (80 hrs are 
mandatory); Subsequent offs (win 6 yrs) - 240 to 
720 hrs in lieu of imprisonment (240 hrs are 
mandatory) See Footnote No. 1 on p. 3-440. 

,OWl Injury off-24 to 50 hrs in lieu of 
imprisonment (24 hrs mandatory) 

Yes Either via a Victims' Compensation Fund 
(§63-63-1 et. seq.) or via direct payment by the 
defendant to the victim (§76-3-201(3)(a)(i» 
None 

lUnder § 62A-8-302, the court is required to impose, in addition to the above fines, a special 
fine of 'between $50 to $200 for 1st offenders and $1,000 for 2nd and subsequent offenders; this 
special fine,is for ,t~e purpose of funding alcohol education and treatment programs under 
§62A-8-303; in addition, under §62A-8-302(2), the Court is also required to impose other 

•
 
assessments ~hat fully compensate agencies for the costs of treating OWl defendants.
 
Defendants are also required to pay a, fee of, $100 into a Crime Victims' Reparations Trust Fu"nd;
 
see §41-25-1. "
 
2Under §63-63a-l, a 25% surcharge is levied on all fines. The funds collected from this
 
surcharge are used to fund the Crime 'Victim Reparation Trust Fund; see §63-63a-4(3). 
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STATE - Utah 

Sanctions Following a Conviction for a OWl Offense: 
(continued) • 

Administrative Licensing Actions:
 
Pre-OWl Conviction ,Licensing Action:
 

Administrative Per Se Law: 

Other: 

Post OWl Conviction Licensing Action: 
Type of Licensing Action 

(Susp/Rev): 

Term of License Withdrawal 
(Days, Months, Years, ~tc.): 

Mandatory Minimum Term of 
Withdrawal: 

Other: 
Rehabilitation: 

Alcohol Education: 

Alcohol Treatment: 

Alcohol Educationl 
Treatment as an Altern

Yes - A SAC level of 0.08 (or reasonable grounds 
~hat a OWl violation has occured) - 1st admin. 
action - Susp for 90 dys; 2nd and subsequent 
admin. actions - Susp for 120 dys (The susp pd. 
begins on the 31st dy after the arrest.) Note: 
These license susps appear to be mandatory. 
§§41-2-129 & 41-2-130, 
Under §41-2-128(1)(a) & (B) (a), a person's 
license may be susp for not more than 1 yr if 
they have "commi t ted" (but ,have not necessari 1y 
been convicted of) an off that usually requires 
license rev (e.g., 2nd or sub. DWl). Such 
action may be taken without a prelimi~ary 

hearing. 

1st off (for either injury or non-lnJury related 
offs)-Susp; subsequent OWl off (win 6 yrs) (for 
either injury or non-injury related offs)-Rev 
§§41-2-127, 41-2-128 &41-6-44(12) •1st off (for either injury or non-injury related 
offs) - 90 dys; subsequent off ,(win 6 yrs) (for 
either injury or non-injury related offs) - 1 
yr §41-6-44(J2) 

1st off (for either injury or non-lnJury related 
offs) - 90 dys; subsequent off (win 6 yrs) 
(either injury or non-injury related offsl 
yr §41-6-44(121 No hardship license may be 
issued; see §41-2-127(4). 

Yes For a 1st off, a judge,must ~rder,~,I 

defendant to attend an education. §41~6-44(41 

Yes for a 2nd off, the court. may order a 
defendant to obtain treatment. A~d, !or a sub. 
off, the court must order a, d.efendant to obtai~ 

treatment. §41-6-44(SI, (6) & (7) 

ative to Criminal 
Licensing Actions 
(Describe): •
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STATE - Utah 

• Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority:	 No (Note: Under §41~6-44.30, an unattended 
vehicle may be tempo~ar~l~ impounded following a 
OWl arrest in order to protect the public 
safety.) 

Terms Upon Which Vehicle 
Will Be Released: 

Other: None 
Miscellaneous Sanctions 

Not lricluded El~ewhere: None 

Othei Cri~inal Actions Related tq OWl: 

Homicide by Vehicle: 

• 

St~te Has Su~h Law/Type of Offense: Yes Note: There are two different types of veh 
or automobile homicide. 1) "Simple" Negilgent 
Homicide: Death caused by operating a motor 
vehicle in a negligent manner while OWl or with 
a BAC level of 0.08 or more - 3rd degree felony 
§76-S-207(1) and 2) "Criminal" Negligent 
Homicide: Death caused by operating a motor 
vehicle in a criminally negligent manner (as 
defined by §76-2-103(4» while OWl or with a BAC 
level of 0.08 or more -2nd degree felony 

'§76-S-207(2). 
Sanctions: 

C~iminal S~~ctlon: 

lmpri sonment (Term):	 Simple Negligent Homicide - Not more than 5 yrs; 
§76-3-203(3) Crimin~ll'y Neglig¢nt Homicide 
1-15 yrs §76-3-203(2) 

Mandatory Minimum Term:	 None 
Fine ($ Range):	 1) ~ple Negligent Homicide - Not more than 

$5,000; 2) Criminal Negligent Homicide - Not 
more than $10,000; §76-3-301(l) & (2) 

Mandatory Minimum Fine:	 None 

DWI Offenses and Ca.me~cial Motor Vehicles (~)/CORBercial Driver's Licenses (CDL): A person 
is "disqualified'"from operating'a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting 
hazardous materials) if, while'driving a CMV, they (1) have a BAC/BrAC/UrAC level of 0.04 or 
mo~e, ~2) are u~der'thi influence of either alcohol, drugs or a controlled substance or (3) 
refuse to submit to a chemical test for an alcohol concentration. (Note: The CMV implied 
consent provision, §41-2-717(2), applies to the testing of both alcohol and 'drugs; however, the 
disqualification provision,	 §41-2-71S(l)(e), applies only to a refusal to submit to a test for 
an alcohol concentration.)	 For either (1) a subsequent violation or (2)'a combination of two 

• 
or more violations of any of the above listed items, the "disqualification" is for life (10 
yrs. mand.). In addition, a CMV operator who has any measurable (or'detectable) amount of 
alcohol in their system must be placed "out-of-service" for 24 hours. See §§41-2-102(S)(a), 
41-2-102(8), 41-2-703(2), 41-2-703(6), 41-2-703(8), 41-2-703(9), 41-2-703(21), 41-2-712, 
41-2-715, 41-2-716 & 41-2-717. 
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STATE - Utah 

Other Criminal Actions Related to DWI: (continued) 

Administrative Licensing Action: •
Licensing Authorized and 

Type of Action: For both offs - Rev §41-2-127(1)(a) 
Length of Term of 

Licensing Withdrawal: For both offs - 1 yr §41-2~132 

Mandatory Action--Minimum 
Length of License 
Withdrawal: For both offs - 1 yr (No hardship license may be 

issued; see §41-2-127(4)(a)(i).) 
Other: None 

Driving While License Suspended or Revoked 
Where the Basis Was a DWI Offense: 

Sanction: 
Crimi nal : 

Imprisonment (Term): Cl B Misd not more than 6 mos §§41-2-136(3)(a), 
41-6-44 and 76-3-204(2) 

Mandatory Minimum Term 
of Imprisonment: None 

Fine ($ Range): Not more than $1,000 §76-3-301(1)(d) 
Mandatory Minimum Fine: $7501 

Admini~trative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev): For driving'while suspended - Susp; For driving 
while revoked - Rev §41-2-127(2) 

Length of Term of License •Withdrawal Action:	 For driving while suspended - an additional like 
period of susp for driving while revoked; for 
driving while revoked 1 yr additional period 
rev §41-2-127(2) 

,Mandatory Term of.License 
Withdrawal Action:	 The above licensing action is mandatory (i.e., 

no "limited" employment lic. "can,be issued) if 
the original revlsusp was for a DWI offense (or 
vehicle homicide); see §41-2-127(4)(a). 

Habitual Offender Laws: 
State Has Such Law (Yes/No): No 
Grounds for Being Declared 'an 

Habitual Offender:
 
Term of License Rev While
 

Under Habitual Offender Status:
 
Type of Criminal Offense if
 

Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

lThe fine shall be in an amount not less than the maximum fine for a Class C misdemeanor; see, 
§§4l-2-136(3)(b) and 76-3-301(1)(e). •
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STATE - Utah 

•
 
Other Criminal Actions Related to OWl: (continued)
 

Sanctions Following a Conviction of 
Driving While on Habitual Offender 
Status:
 

Imp~isonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment: 
Fine ($ Range): 
Mandatory Minimum Fine ($): 
Licensing Actions (Specify): 

Other State Laws Related to Alcohol Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): Yes §26-l-30(17) 
'BAC Chemical Test Is Given to the 

the Following Persons: 
Driver: Yes 
Vehicle Passengers: No 
Pedestrian: Yes (adults only) 

• 
Laws Establishing the Minimum Ages 

Concerning Alcoholic Beverages: 
Minimum A~e (Years) 'Sale/Purchase: 21 §§32A-12-203(1) & 32A-12-209 (Year Eff: 

1935) 
Minimum Age (Years) Possession: 21 §32A-12-209 
Minimum Age (Years) Consumption:	 21 §32A-12-209 

Dram Shop Laws and Related Legal Actions: 
State Has a Dram Shop taw (Yes/No):	 Yes §32A-14-l01 l (Note: Damages are limited 

to $100,000 per person and $300,000 per 
occurance.) 

"Dram Shop Law" Concept Has Been
 
Adopted Via a Change to the Common
 
Law Rule by Action of the Highest
 
Court,of Record in the State (Case
 
Citation): No
 

Dram Shop Actions-Social Hosts: Possible statutory liability§32A-14-10l l 

Other: None 

lDram shop liability applies to the service of alcoholic beverages on certain "premises". 
"Premises" is defined as ... "any building, enclosure, room, or equipment used in connection 
with the s~le, storage, service, manufacture, distribution or consumption of alcoholic 

• 
beverages .... " See §32A-l-l05(36) . 

COIlIIIIK!nt: ,Under §63-55-7(8), the Alcoholic Beverage Control Act (Title 32A) will "terminate" on 
J u1y 1, 1998. 
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STATE - Utah 

Other State Laws Related To Alcohol Use: (continued) 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 •
Beverages to Intoxicated Patrons:
 

Type of Criminal Action: Class B Misd §§32A-4-106(10)l, 32A-l2-l04 1,
 
32A-l2-264 1,' i6-3-204(2),' 76-3-301(~) I &
 
76-3-302(3) 

Term of Imprisonment: Not more than 6 -as 
Fine ($ Range): Not more than $l.boo f~r individuats and not 

more than $5.000 for either corporations, 
associ at i ons',partners'hi ps or' governmental 
instrumentaliti'es '. ,,'" 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes 1 Suspension or Revocation §32A-l-ll9 

Length of Term of License Withdrawal:	 Suspension: Time period not specified in the 
statute Revocation: At least 3 yrs 
§32A-I-119(5)(e) 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action:	 Class A Misd §§32A-4-106(10), 32A-12-104 1, •32A-12-203 1, 76-3-204(1), 76-3-301(3), & 
76-3-302(2) 

Term of Imprisonment: Not more than 1 yr 
Fine ($ Range): Not more than $2.500 for individuals and not 

more than $10.000 for either corporations, 
associations, partnerships or governmental 
instrumentalities. 

Administrative Actions Against Owners of
 
Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

License to Serve Alcohlic Beverages 
Withdrawn (Yes/No): Yes 1 Suspension or Revocation §32A-l-ll9 

Length of Term License Withdrawal:	 Suspension: Time period not specified in the 
statute; Revocation: At least 3 yrs 
§32A- 1- 119(5) (e ) 

lSpecial Note: Under §32A-l-119(6)(b), employees in violation of this law may be prohibited, 
via a suspension action, from serving alcoholic beverages for a period of up to one (1) month. 
However, any employee who has had three (3) suspensions within a 36 consecutive month period 
may be prohibited from handling liquor, in the course of employment, for one (1) year . 

Comment: Under §63-55-7(8), the Alcoholic Beverage Control Act (Title 32A) will "terminate" on 
July 1, 1998. 
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STATE - Utah 

Other State Laws Related To Alcohol Use: (continued) 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohi bi t ing (1) the Posses s i on of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger, Compartme~t
 
of	 a Vehicle: .., 

Open Container Law (Yes/No): Yes §41-6-44,20(2) 
Anti-C~n~umption Law (Yes/No): Yes - driver and passengers §41-6-44,20(1) 

• 
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STATE:	 VEJUI)NT 

•
 
General Comments:	 See Vermont Statutes Annotated.
 

Basis for a OWl Charge: 

Standard OWl Offense: Under the influence of intoxicating liquor l 23 
§1201 (a) (2) 

Illegal Per Se Law (BAC/BrAC Level): 0.oa2 23 §120l(a)(1) 
0.022 For persons under 18 years old - A Civil 
Traffic Violation 23 §12l6(a) 

Presumption (BAC Level):	 A BAC level of 0.02 win 2 hrs of a OWl incident 
is a "rebuttable presumption" that a person 
under 18 committed a Civil Traffic Violation. 
23 §12l6(d) , 

Types or Drugs/Drugs and Alcohol:	 Under the i nfl uence of (1) Any "Regulated" Drug3 

or (2) a Combination of Any "Regulated" Drug and 
Alcohol 23 §120l(a)(3) 

Other:	 (1) A BAC level of 0.08 is a "permissive 
inference" of a OWl offense (23 §1204(a)(2)). 
(2) A BAC level of 0.10 win 2 hrs of a OWl
 
incident is "permissive inference" of such
 
offense (23 §1204(a)(3)).
 
For Comm. Motor Vehicle Operators, see p. 3-450.
 

Chemical Breath Tests for BAC/BrAC Level: 

•
 
Preliminary Breath Test Law:	 Yes 23 §1203(f)
 
Implied Consent Law: 

Arrest Required (Yes/No): N04 23 §1202(a) 
Implied Consent Law Applies to 

Drugs (Yes/No):	 Yes5 23 §1202(a) 
Refusal to'Submit to Chemical Test 

Adm,tted into Evidence: Yes (Criminal Cases) 23 §1202(b) 
Other Information: A driver, who is involved in a fatal accident 

where there is reasonable grounds to believe 
that they had alcohol in their system, is 
subject to the implied law. I.e., they are 
required to submit to a chemical test of their 
breath or blood chemical for alcoholic content 
and, if they refuse to submit to such a test, 
their driver's license is suspended or revoked. 
23 §1202(a) Note: This test is not mandatory. 
The police officer cannot "force" a driver to 
submit ,to such a test. 

lIncludes all alcoholic beverage's; see 23 §1200(4). 
2This State's illegal per se law also makes it an offense to operate a motor vehicle with a 
breath alcohol concentration of 0.08 or more. See 23 §1200(1), where the generally used 
standards for defining "alcohol concentration" for both blood and breath are given. 
3"Drug" m'eans regulated drugs as defined in 18 §420l; see 23 §1200(2). 
4Note : If a driver refuses to submi t to a	 chemi cal test and the pol i ce offi cer had "reasonabl e 
grounds to believe" that the driver was OWl, the State may proceed to suspend/revoke the 

• 
driver's license. See 23 §1205 . 
5A blood sample may be requested (1) if breath testing equipment is not available to determine 
alcoholic.content or (2) if the law enforcement officer believes that the driver was under the 
influence of drugs. See 23 §1202(a) and State v. Greenia. 522 A.2d 242 (Vt. 1987). 
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STATE - Vermont 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: •Blood:	 Yes See Footnote No.5 on p: 3-449. 

Urine: No
 
Othe r: None
 

Adjudication of DWI Charges: 

Mandatory Adjudication Law (Yes/No): No
 

Anti-Plea'Barga\ningStatute (Yes/No): No
 
Pre-Sentertcing Investigation Law' (PSI)
 

, (Yes/No):	 Yes The court may require a defendant to
 
undergo alcohol assessment screening. 23
 
§§4(49), 1209a(a) and 1210(a)
 

Sanctions for Refus~l to Submit to a 
Chemical Test: 

'Refus~l to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev): None
 
Other: None
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 

Administrative Licensing Action
 •
(Susp/Rev):	 1st off - Susp 6 mas (mand.); 2nd off - 18 mas 

susp (mand.): 3rd off- 3 yr rev (2 yrs mand.) 1; 
4th and subsequent offs - Rev for life (3 yrs 
mand.)l 23 §1205(a) & (1) 
Special Note: If a 1st refusal occurred before 
7/1/91, enhanced licensing sanctions for 2nd or 
sub. refusals apply only if these refusals 
occurred win 5 yrs of a previous one. §19 of 
Act 55 (1991) 

Other:	 A person under 18, who has refused to submit to 
a chemical te~t for the purpose of determining 
if they have a BACIBrAC level of 0.02 or more, 
is subject the licensing action for a Civil 
Traffic Violation on p. 3-452. 23 §1216(c) 

lSee Rehabi)itationon pp. 3-452	 and 3-453. 
OWl Offenses andCOIIEercial Hator Vehicles (CHV)/COlIIIN!rcial Driver's Licenses (COL): A person 
is "disqualified" from operating	 a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting 
hazardous materials) if, while driving a	 CMV, they (1) have a BAC/BrAC level of 0.04 or more, 
(2) are under the influence of either	 "intoxicating liquor" or drugs or (3) refuse to submit,to 
a chemical testfo~ an alcohol concentration. For either (1) a subsequent violation or (2) a 
combination of two or more violations of any of the above listed items, the "disqualification',' 
is for life (mand.): 'In addition, a CMV operator who has any measurable (or detectable) amount 
of alcohol in their system must be placed "out-of-service" for 24 hours. See 23 §§4(59), 1218, 
1219, 4103(5) & (12) and 4116. •
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STATE	 - Vennont 

•
 
Sanctions Following a Conviction for a OWl Offense:
 

Criminal Sanctions:
 
Imprisonment:
 

. Term (Day, Month, Years, 
Etc.): 1st off - Not more than 2 yrs; 2nd off - Not 

more than 2 yrs; 3rd and sub. off - Not more 
than 5 yrs; Serious injury related OWl off 
to 15 ,rs 23 §1210 
Special Note: (1) If a 1st OWl conviction 
occurred before 7/1/91, enhanced criminal 
sanctions for a 2nd ~ffense apply. only if the 
convi ct ion o.ccurred: win 5 yrs of the 1s t 
offense. (2) If a 1st or 2nd OWl conviction 

.occurred before 7/1/91, enhanced criminal 
sanctions for a 3rd offense apply only if the 
conviction occurred win 15 yrs of the 1st 
offense. §19 of Act 55 (1991) 

Mandatory Minimum Term: 2nd OWl off - 48 cons hrs 23 §1210(c) 
Fine: 

Amount ($ Range):	 1st off - Not more than $750; 2nd off - Not more 
than $1,500; 3rd and sub. off - Not more 'than 
$2,500; Serious injury related OWl off - Not 
more than $5,000 23 §1210. 

Mandatory Min. Fine ($): , None 

• Other Penalties:
 
Community Service: None
 
Restitution
 

(eg Victim's Fund): Yes The court may o~der a defendant to pay 
restitution to a victim. 13 §7043 

Other:. None 

Administrative Licensing Actions:
 
Pre-OWl Conviction Licensing Action:
 

Administrative Per Se Law:	 Yes-0.08 BACIBrAC (See Footnote No.2 on p. 
3-449.) 1st Action-susp. 90 dys (mandatory); 
2nd Action-susp. 18 -as (mandatory); 3rd 
8£iiQn-susp. 3 yrs (2 yrs mandatory) 1; 4th & 
Sub. Action-susp. for life (3 yrs mandatory) 1 
See Footnote Nos. 2 & 3. 23 §1205 

Other:	 None 

'Post	 OWl Conviction Licensing Actio~:
 

Type of Licensing Action
 
(Susp/Rev) :	 1st off - Susp; 2nd off - Susp; 3rd off - Rev; . 

4th and subsequent offs - Rev 23 §§1206 and 
1208 See Footnote No.2. 

l See Rehabilitation on p. 3-452.
 
2Under 23 §1205(o), suspensions for admin. per ie actions and for OWl convictions are to run
 

• 
concurrently . 
3Titl~ 23 §1205(m) creates a rebuttable presumption that a persons's BAC level was 0.08 at the 
time of operating a moto.r vehicle if such was at this level win two (2) hours after such 
operation. 

3 - 451 
10th Edition 

http:Yes-0.08


STATE - Vermont 

Sanctions Following a Conviction for a DWI Offense: 
(continued) •

Term of License Withdrawal 
(Days, Months, Years, etc.): 

Mandatory Minimum Term of 
Withdrawal: 

Other: 
Rehabilitation: 

Alcohol Education: 

1st off - 90 dys; 2nd off - 18 80S; 3rd off - 3 
yrs; 4th and subsequent off - life 
Special Note: (1) If a 1st DWI conviction 
occurred before 7/1/91, enhanced licensing 
sanctions for a 2nd offense apply only if the 
conviction occurred win 5 yrs of the 1st 
offense. (2) If any DWI conviction occurred 
before 7/1/91, enhanced licensing sanctions for 
a 3rd or sub. offense apply only if the 
conviction occurred win 15 yrs of a 1st 
offense. §19 of Act 55 (1991) 

1st off-90 dys; 2nd off-18 80S; 3rd off-2 yrs; 
4th and sub offs-3 yrs See Rehabilitation below. 

Civil Traffic Violation (applies to persons 
under 18 who operate a vehicle with a BAC/BrAC 
level of 0.02 to 0.10): 1st violation-license 
susp. until the person completes an alcohol and 
driver education program; 2nd and sub. 
violations-license susp. until the person has 
submitted to alcohol assessment/screening and 
has completed (or has made substantial progress 
to complete) any needed therapy program. 23 •§1216(a)(1) & (2) 

Yes 
Special Note No.1: For any license suspension 
based on a refusal, an admin. per se action or a 
DWI conviction, a defendant must complete an 
alcohol and driver education program prior to 
having their license reinstated .. 
Special Note No.2: For 2nd and 3rd refusals, 
2nd and 3rd admin. per se actions or 2nd and 3rd 
DWI off convictions, a defendant must also 
complete a therapy program at their own expense. 
Special Note No.3: If a person has had their 
license suspended for 3 or more yrs as a result 
of a refusal, admin. per se action or a DWI 
conviction, they may have their license 
reinstated provided they have abstained from the 
consumpti on of al cohol for 2 yrs. The 
abstinence period does DQi include any period of 
time the person was incarcerated in a 
correctional facility. 
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STATE - Vermont 

•
 

•
 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Special Note No.4: If a person has had their 
license revoked (suspended) for life as a result 
of a refusal, admin. per se action or a OWl 
conviction, they may have their license 
reinstated provided they have abstained from the 
consumption of alcohol for 3 yrs. The 
abstinence period does llQ1 include any period of 
time the person was incarcerated in a 
correctional facility. In the case of a 
lifetime suspension, a person is eligible for 
license reinstatement Qfily once. 
See 23 §§1205. 1206, 1208 and 1209a. 

Alcohol Treatment: Yes See the Special Notes on p. 3-452 and above. 
Alcohol Education/
 

Treatment as an Altern

ative to Criminal
 
Licensing Actions
 
(Describe):
 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: 
Terms Upon Which Vehicle 

Will Be Released: 
Other: 

Miscellaneous Sanctions 
Not Included Elsewhere: 

Other Criminal Actions Related to OWl 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: 

Sanct ions: . 
Criminal Sanction: 

Imprisonment (Term): 

No 

None 

Special Assessment. A defendant is assessed a 
mandatory $10 fee. Five dollars ($5) of this 
fee is deposited into an account which is used 
to assist/compensate victims·of crimes. 13 §7282 

Yes (There are two veh homicide laws. The 
first applies to death caused by motor veh 
operation in violation of law; see 23 
§1091(d). The second applies to death caused by 
OWl; see 23 §1210(e). Both of these offenses 
are felonies and the criminal sanctions for a 
conviction under either section are the same.) 

1 to 15 y~s Special Note: These penalties do 
not foreclose the option of tougher penalties 
for manslaughter (homicide) convictions. 13 §l, 
and 23 §§1091(c) and 1210(e) 

• 
Mandatory Minimum Term: None 
Fine ($ Range): Not more than $10.000 
Mandatory Minimum Fine: None 
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STATE - Vermont 

Other Criminal Actions Related to OWl: (continued) 

Administrative Licensing Action: •
Licensing Authorized and 

Type of Action:	 If death is OWl related, ie. a 23 §1210(e) 
conviction - Suspl; If death is not OWl related, 
a 23 §I091(c) conviction - Susp 23 §§1206(b), 
1210(e) & 1091(c) 

Length of Term of 
Licensing Withdrawal:	 If death is OWl related - lyr; If death is not 

OWl related - 1 yr plus any other susp period 
required under!he point system; see 23 §§2505 
and 2506	 . 

Mandatory Action--Minimum 
Length of License 
Withdrawal: If death is OWl related - 1 yr; If death is not 

OWl related - 1 yr plus any other susp period 
required under the point system 23 §§2505 & 2506 

Other: None 

Driving While License Suspended or Revoked
 
Where the Basis Was a OWl Offense:
 

Sanction:
 
Criminal:
 

2Impri sonment (Term): Not more than 2 yrs 23 §674 See Footnote No. 
3.
 

Mandatory Minimum Term
 •
of Imprisonment:	 1st off - 2 con. dys2; 2nd off - 4 con. dys2; 

3rd off - 8 con. dys2; 4th and sub. off - 16 
con. dys2 23 §674(c) There can be no· community 
service in place of. these minimum jail terms; 
see State v. Baker, 579 A.2d 479 (Vt. 1~90). 

Fine ($ Range): Not more than $5,000 23 §674 
Mandatory Minimum Fine: None 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev): Susp 23 §2506 
Length of Term of License 

Withdrawal Action: (I) 1st off - 30 dys2; 2nd off - 90 dys2; 3rd 
2and 4th offs - 6 mos (2) Or susp under the 

point system whichever is greater. 23 §2506 
Mandatory Term of License 

Withdrawal Action: None 

lSefore a defendant's license is reinstated, they must complete an alcohol and driver education 
~rogram; see 23 §§1206(b) and 1209(a) 
Under 23 §674(c), if a person is convicted of both a violation of 23 §674 and OWl (23 §1201), 

any penalty or susp/rev for these offenses shall be consecutive (not concurrent).
 
3A person commits only a traffic violation if they drive while suspended/revoked but where the
 
period of suspension/revocation has expired. I,e., the offender is eligible for a license but
 
has not applied for reinstatement. 23 §676(b)
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STATE - Vermont 

Other Criminal Actions Related to OWl: '(continued)• Habitual Offender Laws: 
State Has Such Law (Yes/No): 
Grounds for Being Declared an 

Habitual Offender: 

Term of License Rev While 
Under Habitual Offender Status: 

Type of Criminal Offense if 
Convicted on Charges of 
Driving While on Habitual 
Offender Status 

Sanctions Following a Conviction of 
Driving While on Habitual Offender 
Status: 

Imprisonment (Term): 

Mandatory Mi~imum Term of 
Imprisonment: 

Fine ($ Range): 

•
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify): 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
BAC Chemical Test Is Given to the 

the Following Persons: 
Driver: 
Vehicle Passengers: 
Pedestrian: 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 
Minimum Age (Years) Possession: 

• Minimum Age (Years) Consumption: 

1Students, who are under 18 years old and who 
arts program, are exempt from 

Yes 23 §673 

8 or more convictions based on moving violations 
(with 6 points or more assessed) and OWl offs 
within 5-yr period 

2 yrs 

Hhd 

1st off - 30 drs; 2nd off - 90 dys; 3rd off - 6 
.us; 4th and subsequent offs - 2 yrs 

Note: Mandatory minimum sanctions in certain 
cases; 23 §674(c) 
1st off - $500; 
$1.000; 4th and 
None 
1st off Susp -
Susp - 90 dys; 

2nd off - $500; 3rdoff 
subsequent offs - $1.000 

30 dys (additional); 2nd off 
3rd off Susp - 6 mas; 

4th and subsequent offs Susp -6 mos or susp
 
under point system whiche~er is greater.
 

No 

21 1 (Year Eff: 1986) 7 §§238, 657 and 658 
21 1 (employment exemption) Special Note: The 
law does not specifically prohibit possession or 
consumption per se but makes illegal the 
possession on alcoholic beverages by minors for 
the purpose of consumption. 7 §657 
21 1 See the Special Note above. 7 §657 , 

are enrolled in post secondary education culinary 
the drinking age limit law; see 7 §3. 
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STATE - Vermont 

Other State Laws Related To Alcohol Use: (continued) 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 
"Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the Sta£e (Case 
Citati on): 

Dram	 Shop Actions-Social Hosts: 

Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type	 of Criminal Action: 

Term	 of Imprisonment: 
Fine	 ($ Range): 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 
Term of Imprisonment: 
Fi ne ($ Range): 

Yes	 7 §501 • 
No 
Yes	 Langle v. Kurkul, 510 A.2d 1301 (1986) A 
common law legal duty may be imposed in 
situations wher~ a social host has furnished 
alcoholic beverages either to a visibly 
intoxicated person, who maj operate a motor 
vehicle, or to a minor (510 A.2d 1301, 1306) 1. 
None 

None (Note: The Vermont Supreme Court has 
stated that this State " ... has no .. , statute 
making it a crime for any person ... to sell or 
furnish alcoholic beverages to an adult who is 
visibly intoxicated." Lange v. Kurkul, 510 A.2d 
1301, 1304) • 
No 

"isd2 

2 yrs 7 §658 & 13 §l 
$200 - $1,000 

lTitle 7, §501(g) provides that nothing in the dram shop law shall create a "statutory" cause 
of action against a social host. This subsection, however, states that it "shall not be 
co~strued to limit or otherwise affect the liability of a social host for negligence at common 
law. "
 
2See also 7 §224(c) where "[n]o spirituous liquor shall be sold by a third class licensee to a
 
minor." See 7 §667 for possible sanctions for a violation of 7 §224(c).
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STATE - Vermont 

• Other State Laws Related To Alcohol Use: (continued) 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcohlic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

Laws Prohibiting (1) the Possession of 
Open Conta~ners of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

• 

Yes l Susp/Rev.7 §236(a)
 
Indete~inate 7 §236(a)"
 

No 

No 
Yes driver only 23 §1134 

• JAn "administrative penalty" of not more than $2,500 may be imposed on a licensee in lieu of 
susp/rev. 7 §236(b) 
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STATE:	 VIRGINIA 

•
 
General Comments: See Code of Virginia Annotated.
 

Basis for a OWl Charge:
 

Standard OWl Offense Under the influence of alcohol §lB.2-266
 
Illegal Per Se Law (BAC Level):	 0.101 §1B.2-266 
Presumption (BAC Level):	 0.10 §1B.2-269(3) 
Types of Drugs/Drugs and Alcohol:	 Under the influence of (1) Any Drug, (2) Any 

Narotic or Drug, (3) any Self-Administered 
Intoxicant or Drug of Whatsoever Nature or (4) a 
Combined Influence of Alcohol and any Drug or 
Drugs §18.2-266 

Other:	 For Commercial Motor Vehicle Operators, see p. 
3-462. 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law:	 Yes §l8.2-267(a)2 
Implied Consent Law: 

Arrest Required (Yes/No): Yes §18.2-268(B) 
Implied Consent Law Applies to 

Drugs (Yes/No): Yes §1B.2~26B(B) 

Refusal to Submit to Chemical Test 
3Admitted into Evidence: Yes But only for rebuttal purposes 

§lB.2-268(0) 
Other Information: None 

• Chemical Tests od Other Substances for BAC Level
 
Which Are Authorized Under the Implied Consent Law:
 

Blood: Yes
 
Urine: No
 

Other: None
 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): No
 

Anti-Plea Bargaining Statute (Yes/No): No
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No): No 

lStandard: Percent by weight by volume; see §l8.2-266. 
2For commercial motor vehicle operators, see §46.2-341.25. 
3Note : The Virginia Court of Appeals has held, in an en banc decision, that it is 

• 
constitutional under both the Federal and State constitutions to admit evidence of a person's 
refusal to submit to "field sobriety tests". See Farmer v. Com., 404 S.E.2d 371 (Va.App. 
1991). This reverses a prior "panel" decision by this same court in Farmer v. Com., 390 S.E.2d 
775 (Va.App. 1990). 
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STATE - Virginia 

Sanctions for Refusal to Submit to a 
Chemical Test: (continued) 

Refusal td Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail): None
 •
Administrative Licensing Action 

(Susp/R~v): None
 
Other: None
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev) :	 1st refusal-Susp-6 mas; 2nd or subsequent 
refusal (win 1 yr)-Susp-1 yr (These susps 
appear to ,be mandatory.) §18.2-268(T) See 
Footnote No.1. 

Other:	 See "persons under 18 years old" in Post OWl 
Conviction Licensing Action on p. 3-461. 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc.): ,Cl 1 Misd (an offs) 1st off-not more than 12
 

, IIOS; 2nd off (win 10 yrs)-l 110-1 yr; 3rd and sub
 
off (win 10 yrs)-2 mas-l yr §§18.2-11(a) &
 

,18.2-270
 
Mandatory Minimum Term: 2nd off (win 5 yrs)-48 hrs; 3rd and sub off (win
 •5 yrs)-30 d,S; 3rd and subsequent off (win 5-10 

yrs from lst)-10 d,S 
Fine: 

Amount ($ Range):	 1st off-Not more than $2.500; 2nd off (win 10 
yrs)-$200-$2.5002 ; 3rd and sub off (win 10 yrs) 
- $500-$2. 500 

Mandatory Min. Fine ($):	 None 

Other Penalties:
 
Community Service: None
 
Restitution
 

(eg Victim's Fund):	 Yes Compensation may be obtained from two 
sources: (1) A victims' compensation 
(§19.2-368.1 et seq.); (2) direct compensation 
by a defendant to a victim (§19.2-305). 

Other:	 A person convicted of a OWl offense is required 
to pay a $100 fee for any forensic laboratory 
analysis that was performed by the State in 
connection with the prosecution of the OWl 
offense. §18.2-264.1 

l The court may dismiss a refusal- susp	 action if the defendant pleads guilty to a OWl offense; 
see §18.2-268(T).
 
2If a person is required to enter a driver alcoh.ol rehabilitation program under §18.2-271.1,
 
they must pay a fee of not less than $250 but not more than $300; see §18.2-.271.1(al).
 

3 - 460 •
10th Edi ti on 

http:alcoh.ol


STATE - Virginia 

• Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Administrative Licensing Actions: 
Pre-DWl Conviction Licensing Action: 

Administrative Per Se Law: 
Other: 

Post DWl Conviction Licensing Action: 
Type of Licensing Action' 

(Susp/Rev): 

Term of License Withdrawal 
(Days, Months, Years, etc.).: 

• 
Mandatory Minimum Term of 

Withdrawal: 

None
 
None
 

1st off-Privilege to operate any motor' veh is 
"deprived" (or revoked); 2nd off (win 10 
yrs)-Rev; 3rd and sub off (win 10 yrs) Rev; 4th 
off-Rev §§18.2-271, 46.2-391 & 46.2-394 

1st off-6 IIOS; 2nd off (win 10 yrs)-3 yrs; 3rd 
off (win 10 yrs)-lO yrs l ; 4thoff-S yrs (See 
Special Note at the end of the Sanctions 
section) See Footnote No.2 below. 
Persons under 18 years old: The DWl charge is 
deferred and the following licensing action must 
be taken-~f-l yr denial or until the person 
reaches 17 whichever is the longer susp. period 
(90 dys are mand); 2nd and sub. off-l yr denial 
until the person reaches 18 whichever is the 
longer susp. period (1 yr is mand). A 
restricted hardship license may be issued to 
either a 1st, 2nd or sub. offender .. Note: The 
court "denies" the driving privilege and takes 
and keeps possession of the license. See 
§16.1-279(El)(1)-(5). 
Special Note: The above also appiies to persons 
under 18 years old who have refused to submit to 
a chemical test under the implied consent law. 

1st off - See Footnote No.3; 2nd off (win 10 
yrs) 4 -.os4; 3rd and sub off (win 10 yrs)-S 
yrs5 ; 4th off-S yrs 

lAtter 10 yrs, the license can only be restored "for good cause shown". See, §46.2-391(B). 
2Subject to the provisions of §§lB.2-271 & 18.2-271.1, the licensing ag~ncy may revoke a 
driver's license for a DWl offense under §§46.2-389, 46.2-391 & 46.2-394 as follows: 1st off-1 
yr rev; 2nd off (win 10 yrs)-3 yr rev; 3rd off (win 10 yrs)-lO yr rev (5 yrs mandatory); 4th 
off-5 yrs (mandatory). 

•
 
3A restricted 1ic. may be issued if the defendant participates in a rehabilitation program;
 
see §18.2-271.1(E).
 
4A restricted li~. may be issued after the minimum period of lic. withdrawal ·has passed and a
 
defendant has com~leted ~ rehabilitation program; see §lB.2-171.1(E).
 
5See the Special Note in Misc. Sanctions on p.'3-463. 
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STATE - Virginia 

SanctiQns FQllQwing a CQnvictiQn fQr a OWl Offense: 
(cQntinued) •

Other:
 
RehabilitatiQn:
 

AlcQhQl "EducatiQn:	 1st Qff-Yes; 2nd Qff (win 10 yrs)-Yes; 3rd and 
sub Qff - NQt eligible tQ participate in alcQhQl 
educatiQn Qr rehabilitation prQgram under 
§18.2-271.1; see §18.2-271(C). See the Special 
NQte at MiscellaneQus SanctiQns Qn p. 3-463. 
§18.2-271.1 

AlcQhQl Treatment:	 1st off-Yes; 2nd Qff (win 10 yrs)-Yes; 3rd and 
sub Qff - NQt eligible tQ participate in alcQhQl 
educatiQn Qr rehabilitatiQn prQgram under 
§18.2-271.1; see §18.2-271(C). See the Special 
NQte in Misc. SanctiQns Qn-p. 3-463. 

AlcQhQl EducatiQnl 
Treatment as an Altern
ative tQ Criminal 
Licensing ActiQns 
(Describe): If caurt authQrizes an Qffender tQ participate 

in either an educatiQn Qr treatment prQgram, a 
restricted permit may be issued. §18:2-271.1(E) 

• 
OWl Offenses and Commercial MOtor Vehicles (CHV)/Commercial Driver's Licenses (COL): A persQn 
is "disqualified" frQm Qperating a CMV fQr 1 yr. (mand.) (3 yrs (mand.) if transpQrting 
hazardQus materials) if, while driving a CMV, they (1) have a BAC level Qf 0.04 Qr mQre 
(Standard: Percent by volume.), (2) are under the influence Qf alcQhol Qr any narcQtic drug, 
self-administered intQxicant Qr other drug Qr (3) refuse tQ submit tQ a chemical test fQr 
alcQhQl Qr drugs. FQr either (1) a subsequent viQlatiQn Qr (2) a cQmbinatiQn Qf tWQ Qr mQre 
viQlatiQns Qf any Qf the abQvelisted items", the "disqualificatiQn" is for life (10 yrs. 
mandatQry). It is a Class 3 Misd. tQ Qperate a CMV with a BAClevel of 0.04 Qr mQre; the 
sanctiQn fQr this Qffense is a fine Qf nQt mQre than $500. It is a (lass 1 Misd. tQ Qperate a 
CMV either with a BAC level of 0.10 or mQre Qr while under the influence Qf either alcohol or 
drugs. The sanctiQns fQr this Qffense are as fQllQws: 1st Qff-Jail fQr nQt mQre than 12 mQS 
and/Qr a fine sanctiQnQf nQt mQre than $2,500; 2nd Qff (win 10 yrs)-Jail frQm ,. mQ tQ 1 yr 
and/Qr a fine Qf $200 tQ $1,000 (see the CQmment belQw) If the 2nd Qff was win 5 yrs Qf a 
previQus Qff, there is a mandatory jail sanctiQn Qf 48 hrs. 3rd Qff (win 10 yrs)-Jail from 2 
mQS tQ 1 yr and/Qr a fine Qf $500 tQ $1,000 (see the cQmment belQw) A 30 dy jail sentence is 
mandatQry if the 3rd Qr sub. Qff Qccurred win 5 yrs and a '10 dy jail sentence is mandatQry if 
the 3rd Qr sub. off Qccurred win 10 but more than 5 yrs. In addition, a perSQn whQ operates a 
CMV with any alcQhQl in their system must be placed "Qut-Qf-service" for 24 hQurs. See 
§§18.2-11(a) & (c), 46.2-341.4, 46.2-341.17, 46.2-341. 18, 46.2-341~24, 46.2-341.25, 
46.2-341.26,46.2-341.28, 46.2-341.29 and 46.2-341.31. Comment: Sec. 18.2-11 was recently 
amended tQ increase the maximum fine fQr a Class 1 misdemeanor frQm $1,000 tQ $2,500. 
AccQrdingly, §18.2-270 was alsQ amended tQ raise the maximum fine fQr multiple DWI Qffenses 
(Class 1 misdemeanQrs) from $1,000 to $2,500. However, do to an apparent legislative 
Qversight, a' cQnflict nQW exists in the 'law as §46.2-341.28 was nQt amended- tQraise the 
maximum fine fQr multiple DWI-CMV related Qffenses frQm $1,000 tQ$2,500. •
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STATE - Virginia 

• Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: 

Terms Upon Which Vehicle 
Will Be Released: 

Other: 

Miscellaneous Sanctions 
Not Included Elsewhere: 

• Other Criminal Actions Related to OWl: 

Homicide by Vehicle:, 
State Has Such Law/Type of off: 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term): 
Mandatory Minimum Term: 
Fine ($ Range): 

, Mandatory Minimum Fine: 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: 
Length of Term of 

Licensing Withdrawal: 
Mandatory Action--Minimum 

Length of License 
Withdrawal: 

Other:. 

Yes (1) Under §46.2-389(A) , a person's vehicle 
registration and plates are revoked by the 
licensing agency for] yr following a OWl 
conviction; however, under §46.2-389(8), such 
revocation shall be withdrawn if the defendant 
has entered a rehabilitation program under 
§18.2-271.l. (2) Notwithstanding the above, the 
licensing agency must still suspend/revoke a 
person's vehicle registration and plates if the 
court orders such; see §46.2-389(B). 

None 

Special Note: For a 3rd off, if a person is at 
the time of the OWl conviction dependent on 
alcohol, their license may be restored after 5 

yrs provided they have been cured of such 
dependency, and are not otherwise a threat to 
the public safety. §46.2-391(C) 

Yes-Death related OWl offense (involuntary 
manslaughter-death caused unintentiontally via 
OWl) Class 5 Felony §18.2-36.1 

l1 to 10 yrs §18.2-1D(e) 
None 
None l 

N/A 

Rev §46.2-389 

1 yr . §46. 2-389 

1 yr §46 .2-389 
The defendant's vehicle registration/plates 

• 
shall be revoked for 1 yr; see §46.2-389 . 

lAs an alternative, the defendant may be sentence to'jail for not more than 12 mos and/or pay a 
fine of not more than $2,500; see §18.?-10(e). 
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STATE - Virginia 

Other Criminal Actions Related to OWl: (continued) 

Driving While License Suspended or Revoked •Where the Basis Was a OWl	 Off: 
Sanction:
 

Crimi nal :
 
Imprisonment (Term):	 1st off (tl. 2 Misd.)-Not more than 6.as; 2nd 

and subsequent off s (Cl. 1 Mi sd. )-Not mo re -than 
12110s §§18.2-11 & 46.2-301 See Footnote No.1. 

Mandatory Minimum Term 
of Imprisonment: None 

Fi ne ($ Range): 1st off-Not more than $1;000~ 2nd and subsequent 
~-Not more than $2.500 

Mandatory Minimum Fine: None 
Administrative Licensing Actions: 

Type of Licensing Action 
(Susp/Rev) : Rev or Susp §46.2-301 

Length of Term of License 
Withdrawal Action:	 An additional susp./rev. for the same period for 

which the license has been previously suspended 
or revoked; if the original period not 
specified, then the additional susp or rev is 
not to exceed 90 dys. For? 4th offense, the 
lic. is revoked for 5 yrs; see §46.2-394. 

Mandatory Term of License 
Withdrawal Action:	 An additional susp./rev. for the same period for 

which the license has been previously suspended 
or revoked; if the original period not 
specified, then the additional susp or rev is • 
not to exceed 90 dys. For a 4th offense, the 
lie. is revoked for 5 yrs; see §46.2-394. 

Habitual Offender Laws: 
State Has Such Law (Yes/No): Yes §§46.2-351 et seq. 
Grounds for Being Declared an 

Habitual Offender: Ei~her (1) 3 serious offs or (2) 12 serious
 
and/or other vio1ations 1 win 10 yrs
 

Term of License Rev While
 
2Under Habitual Offender Status: 10 yrs §§46.2-356 &46.2-358 

1Violations that authorize susp/rev for 30 dys or more. 
2The license may be restored in less than 10 yrs under three (3) conditions. (1) If the 
offenses occurred when the driver was under 18, a license may be issued (with or without 
restrictions) and without a waiting period. (2) If one the offenses was a OWl and the offender 
was addicted to alcohol, a license may be restored (with or without restrictions) after 5 yrs 
(or after 3 yrs, a restricted license may be issued for the purpose' of driving to and from a 
place of employment or,in the course of employment) provided the driver is no longer alcohol 
dependent and would not otherwise,constitute a threat to the public's safety when operating a 
motor vehicle. (3) If the offenses concerned either (1) failure to pay fines or restituti~n or 
(2) failure to prove financial responsibility, the license may be restored (with or without 
restrictions) after 5 yrs. See §§46.2-359, 46.2-360 & 46.2-361. •
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STATE - Virginia 

•
 
Other Criminal Actions Related to DWI: (continued)
 

Type of Criminal Off if
 
Convicted on Charges of
 
Driving While on Habitual 
Offender Status Felony §18.2-8 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): 1-5 ,rs §46.2-357 
Mandatory Minimum Term of 

Imprisonment: 1 yr §46. 2-357 
Fine ($.Range): None 
Mandatory 'Minimum Fine ($): None 
Licensing Actions (Specify): None 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 

,Accidents:
 
State Has Such a Law (Yes/No): No
 
BAC Chemical Test Is Given to the
 

• 
the Following Persons:
 

Driver:
 
Vehicle Passengers:
 
Pedestrian:
 

Laws	 Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 21 for all alcoholic bevera~es (Year Eff: 
1987) §§4-50, 4-62 & 4-112 

Minimum Age (Years) Possession:	 21 for all alcoholic beverages. Special 
exemptions for physicians who administer 
alcoholic beverages to minors, for employment' 
reasons, and at the order of a parent. §§4-50, 
4-62 & 4-112 

Minimum Age (Year~) Consumption~	 No l 

Dram	 Shop Laws and Related Legal Actions:
 
State Has a Dram Shop Law (Yes/No): No
 
"Dram Shop Law" Concept Has Been
 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): No (Note: For a case denying liability, see 

Williamson v. Old Brogue, Inc., 350 S.E.2d 621 
(Va. 1986)2) 

Dram Shop Actions-Social Hosts: No (No Cases) 
Other: None 

•
 
lNo sale for consumption on licensed premises to persons under 21; see §§4-63 & 4-112 .
 
2For other cases denying liability under Virginia law, see Webb v. Blackie's House of Beef,
 
Inc., 811 F.2d 840 (4th Cir. 1987), Corrigan v. U.S., 815 F.2d 954 (4th Cir. 1987) (cert. den.,
 
484 U.S. 926), and Byrd v. Gate Petroleum, 845 F.2d 86 (4th Cir. 1988).
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STATE - Virginia 

Other Stat~ Laws Related To Alcohol Use: (continued) 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 •
'B~verages to Intoxicated Patrons:
 

Type of Criminal Action: Class 1 Hisd l §§4-62, 4-92, 4-112(b),
 
lB.2-11(a) and 18.2-12
 

Term of Imprisonment: No more than 12 BIOS
 

Flne($ Range): Not more than $2,500
 

Administrative Actions Against Owners of
 
Establishments that"Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes Rev or susp2 §§4-37(1)(J) & (C) and 4-114 

Length of Term of License Withdrawal: Time period is not specified in the statute. 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action: Class 1 Hisd 1. §§4-112(b), 18.2-11(a) and 18.2-12 
Term of Imprisonment: Not more than 12 BIOS 

Fine ($ Range): "Not more than $2,500 

Administrative Actions Against Owners of
 
Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 •Minimum Legal Drinking Age:
 

License to Serve Alcohlic Beverages
 
Withdrawn (Yes/No): Yes Rev or susp2 §§4-37(1)(J) & (C) and 4-114
 

Length of Term License Withdrawal: Time period not specified in the statute.
 

Anti-Happy Hour Laws/Regulations: Yes VR 125.01-5, §16 (regulation) 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoholic Beverages
 
and (l) th~ Consumption of"Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): No
 
Anti-Consumption Law (Yes/No): Yes Drivers only §18.2-323.1
 

lIt may be possible that a licensee (who sells alcoholic beverages of more than 3.2% alcohol by 
wgt) could also be charged with a violation of §4-98.10(b) which prohibits the sale of "any 
authorized alcoholic beverage to any person or at any place except as authorized by law." The 
sanctions for violating this provision are as follows: Jail-30 days to 12 mos; fine-$50 to 
~500; see also §4-98.10. 
Note: Either in addition or in lieu of suspending a licens~, a civil fine may be imposed as 

follows: 1st off-Not more than $1,000; 2nd off-Not more than $2,500; and, 3rd off-Not more 
than $5,000 
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JURISDICTION: VIRGIN ISlANDS 

•
 

•
 

General Comments: 

Basis for a OWl Charge: 

Standard DWI Offense: 

Illegal Per Se Law (BAC Level):
 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other:
 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law: 
Implied Consent Law: 

Arrest Required (Yes/No): 
Implied Consent Law Applies to 

Drugs (Yes/No): 
Refusal to Submit to Chemical Test 

Admitted into Evidence: 
Other Information: 

Chemical Tests of Other Substances for BAC 

Virgin Islands Code (Updated through 1990~) 

Under the influence of an intoxicating liquor 
20 §493(a)(l) 
0.101 20 §493(a)(2) 
None 
Under the influence of (1) A Controlled 
Substance or (2) a Combination of Intoxicating 
Liquor and a Controlled Substance 20. §493(a)(l) 
0.10 is ~~ evidence that a person is 
under the influence of an intoxicating liquor 
20 §493a(a)(3). 

No 

Yes 20.§493c(a) 

Yes 20 §493c(a) 

Yes (Criminal Cases) 20 §493c(g)
 
None
 

Level 
Which Are Authorized Under the Implied Consent Law: 

Blood:
 
Urine:
 
Other:
 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): 
Anti-Plea Bargaining Statute (Yes/No): 
Pre-Sentencing Investigation Law (PSI) 

(Yes/No): 

Yes 20 §493c(a) 
Yes 20 §493c(a) 

. None 

Yes Alcohol Screening (not mandatory) 20 
§493(b) 

lStandard: Percent by weight of alcohol in the blood; see 20 §493(a)(2).• 3 - 467 
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Sanction for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test: •
Criminal Sanctions (Fine/Jail): NIA
 
Administrative Licensing Action
 

(Suspension/Revocation): NIA
 
Other:
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Suspension/Revocation): Susp-90 dys (Appears to be mandatory.) .
 
20 §493c(e)(2)
 

Other:
 

Sanctions Following a Conviction for a OWl Offense: 

Criminal Sanctions: See Footnote No.1.
 
Imprisonment:
 

Term (Day, Month, Years,
 
Etc.) :	 1st Off-Misd-Not more than 1 yr; Sub. Off (w/n 

10 yrs)-Felony-48 con. hrs to 2 yrs 
14 §2(b)(1), 20 §493(b) & 20 §544(b) 

Mandatory Minimum Term: 1st Off-None; sub. off (w/n 10 yrs)-48 con. hrs2 

Fi ne: 
1st Off-Not more than $500;	 sub. off (w/n 10Amount ($ Range): 
yrs)-$2,OOO •

Mandatory Min. Fine ($):	 1st Off-If there has been an accident-$300; sub. 
Qff-If there has been an accident-$600 

Other Penalties: 
Community Service:	 For a sub. off (w/n 10 yrs)-10 dys of community 

service in lieu of the 48 con. hrs of 
imprisonment. See 20 §493(b)(2). 

Rest itut ion 
(eg Victim's Fund):	 Yes (Limited) Under 5 §3711(c)(2) and 5 §3721, 

a defendant may be required to pay restitution 
to a victim as a condition of probation. Note: 
This requirement applies to persons convicted of 
~ criminal offense. 

Other: 

lUnder 20 §550, the following sanctions apply to persons under 18 years old who are convicted 
of a OWl offense: Jail-None; fine-not more than $100; licensing action-revocation for such
 
period as fixed by the court; Misc.-Impoundment of the vehicle used in the offense for not more
 
than 60 dys.
 
2Ten (10) days of community service in lieu of the mandatory jail term.
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• SanctiQns FQllQwing a Conviction for a DWI Offense: 
(continued) 

Administrative Licensing Actions: 
Pre-DWI Conviction Licensing Action: 

Administrative Per Se Law:	 Yes (Limited)l If the court finds by a 
preponderance of the evidence that a person has 
been driving with a SAC level that constitutes 
prima facie evidence of driving while under the 
influence (i.e., a SAC level of 0.10), it 
suspends the driver's license for 90 days. This 
suspension actiQn appears tQ be mandatQry. See 
20 §493c(e) (2). 

Other:	 None 

Post DWI ConvictiQn Licensing ActiQn: See Footnote No. 1 Qn p. 3-468. 
Type of Licensing Action 

(Suspension/Revocation): Susp/Rev2&3 20 §493(c) 
Term of License Withdrawal 

(Days, Months, Years, etc.): 1st Off-6 80S; Sub. Off-l to 5 yrs 
handatory Minimum Term of 

Withdrawal: 1st Off)-30 dys4; Sub. Off (w/n 10 yrs)-l yr 
(Appears to be mandatory.) 

• 
Other:
 

Rehabilitation:
 
Alcohol Education:	 For 2ll DWI offense convictions, the court must 

order a defendant to participate in either a 
substance abuse education or treatment program. 
20 §493(d) 

Alcohol Treatment: See Alcohol Education above. 
Alcohol Education/ 

Treatment as an Alternative
 
tQ Criminal/
 
Licensing Actions
 
(Describe):
 

lNote: The police do not "pick-up" the license at the time of the DWI arrest. 
2Either suspension or revocation	 for the periods indicated. 
3Under 20 §546, the CQurt can ~ revoke a driver's license for either a permanent or a 

• 
temporary period (as determined proper by the court). 
4After this 30 day period, a restricted license may be issued. This license may only be used 
to "operate a motor vehicle to or from [a person's] place of employment or in the course of [a 
person's] employment." 
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Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: 

Terms Upon Which Vehicle 
Will Be Released: 

Other: 

Miscellaneous Sanctions 
Not Included Elsewhere: 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 
Jurisdiction Has Such Law/Type of 

Offense: 
Sanctions: 

Criminal Sanction: 
Imprisonment (Term): 
Mandatory Minimum Term: 
Fine ($ Range): 
Mandatory Minimum Fine: 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: 
Length of Term of 

Licensing W,ithdrawal: 

Mandatory Action--Minimum 
Length of License 
Withdrawal: 

Other: 

Yes-Limited See Footnote No. 
(Note: For failure to appear 
charge, a person's vehicle may 
such time as the court thinks 
§544(c).) 

• 
1 on p. 3~468. 

in court on a OWl 
be impounded for 

proper; see 20 

Yes1-Felony 14 §2(b)(I) &20 §504 

Not more than 5 ,rs 20 §504 
None 
Not more than $1,000 20 §504 
None • 
Rev 20 §546 

The court may revoke a driver's license either
 
permanently or for a temporary period (as
 
determined proper by the court).
 

The above revocation is rr2l mandatory.
 
See Restitution for a OWl offense on p. 3-468.
 

lNegligent homicide by motor vehicle where the driver was either (1) under the influence of 
alcohol, (2) affected by alcohol, (3) affected by n'arcotic drugs or. (4) operating a vehicle in 
a reckless manner. •3 ... 470 

10th Edition 



JURISDICTION - Virgin Islands 

• 
Other Criminal Actions Related to OWl: (continued) 

Driving While license Suspended or Revoked 
Where the Basis Was a OWl Offense: 

Sanction: 
Criminal: 

Imprisonment (Term)~	 (Note: There is no specific offense for driving 
while license is either suspended or revoked. 
However, it is an offense to operate a motor 
",ehicle without having a "valid" license. The 
following sanctions apply to a conviction of 
driving,without a valid license: Jail-Not more 
than 6 mos; fine-Not more than $200; and, 
license revocation-The court can revoke a 
driver's license either permanently or for a 
temporary period (as determined proper by the 
court. See·20 §§371, 544(f) and 546.) 

Mandatory Minimum Term 
of Imprisonment: 

Fine ($ Range): 
Mandatory Minimum Fin~: 

• 
Administrative Licensing Actions: 

Type of Licensing Action 
(Suspension/Revocation): 

length of Term of license 
Withdrawal Action: 

Mandatory Term of License 
Withdrawal Action: 

Other: 

Habitual Offender laws: 
Jurisdiction Has Such Law (Yes/No):	 No (Note: This.jurisdiction does not have a 

m ~ habitual offender law. However, the 
licensing authority may revoke a driver's 
'license where such driver is "guilty of habitual 
and persistent vio1ations" of the traffic laws; 
see 20 §548(a).) 

Grounds for B~ingDeclared an
 
Habitual Offender:
 

Term of License Revocation While
 
Under Habitual Offender Status:
 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): 
Mandatory Minimum Term of 

•
 
Imprisonment:
 

Fine ($ Range):
 
Mandatory Minimum Fine ($):
 
Licensing Actions (Specify):
 

3 - 471 
lOth Edition 



JURISDICTION - Virgin Islands 

Other Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 •
Accidents:
 

State Has Such a Law (Yes/No): Yes (Limited) 20 §493c(m)
 
BAC Chemical Test Is Given to the
 

Following Persons: 
Driver:	 Yes A blood sample must be taken win 4 hrs of 

death. The information obtained from the sample 
may only be used for statistical purposes. 
20 §493c(m} 

Vehicle Passengers:	 No 
Pedestrian:	 No 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages:
 

Minimum Age (Years) Sale/Purchase: 18 (Sales QDly) (Year Eff: 1964) 14 §485
 
Minimum Age (Years) Possession: No
 
Minimum Age (Years) Consumption: No
 

Dram Shop Laws and Related Legal Actions:
 
Jurisdiction Has
 

a Dram Shop Law (Yes/No): No
 
"Dram Shop Law" Concept Has Been
 

Adopted Via a Change to the Common
 
Law Rule by Action of the Highest
 
Court of Record in the Case (Case
 
Citation):
 •

Dram Shop Actions-Social Hosts: 
Other: 

Criminal Action Against Owner or Employees
 
of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

Type of Criminal Action: None
 
Term of Imprisonment:
 
Fi ne ($ Range):
 

Administrative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrdns:
 

License to Serve Alcoholic Beverages
 
Withdrawn (Yes/No): None
 

Length of Term of License Withdrawal:
 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action: Hisd. 14 §485
 
Term of Imprisonment: Not more than 1 yr 14 §3(a} (2)
 
Fine ($ Range): Not more than $200 14 §3(a) (2)
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• Other Laws Related To Alcohol Use: (continued) 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): Yes-Rev 14 §485 

Length of Term License Withdrawal: 3 yrs 14 §485 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcohol"ic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): No 
Anti-Consumption Law (Yes/No): No 

•
 

•
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STATE: WASHINGTON 

•
 
General Comments:
 

Basis for a OWl Charge:
 

Standard OWl Offense: 

Illegal Per Se Law (BAC/BrAC Level): 

Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other:
 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law: 
Implied Cor.~ent Law: 

Arrest Required (Yes/No): 
Implied Consent Law Applies to 

•
 
Drugs (Yes/No):
 

Refusal to Submit to Chemical Test.
 
Admitted into Evidence:
 

Other Information:
 

See Revised Code of Washington Annotated . 

Under the influence of or affected by 
intoxicating liquor §§46.61.502(3) & 
46.61.504(3) 
0.101 §§46.61.502(l) & (2) and 46.61.504(1) & 
(2) 

None
 
Under the influence of (1) Any Drug or (2) a
 
Combination of Intoxicating Liquor and Any Drug
 
§§46.61.502(3) & (4) and 46.61.504(3) & (4)
 
For Commercial Motor Vehicle Operators, see p.
 
3-478.
 

No 

Yes §46-20-308 

Yes (Criminal Cases) §46.61.5172 

Special Note: A person may be administered 
either a breath or blood test without their 
consent, if they have been arrested for either 
(1) vehicle homicide, (2) vehicle assault or (3) 
OWl where there has been an injury related 
accident which may result in death; see 
§46.20.30S3 and State v. Schulze, S04 P.2d 566 
(Wash. 1991). 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the 

Blood:
 
Urine:
 
Other:
 

Implied Consent Law: 

Yes 
No 
None 

• 
1This State's illegal per se law also makes it an offense to operate a motor vehicle with a 
breath alcohol concentration level of 0.10 or more. 
~tate v. Zwicker, 713 P.2d 1101 (Wash. 1986), which limited such evidence to situations 
where the defendant initially raises the issue of a blood alcohol test by contesting the 
credibility or competence of police procedures. 
3See §46.20.308(3) where, if there is an injury likely to cause death, a person may be 
compelled to submit to a test for ~ as well as for alcohol. 
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STATE - Washington 

Adjudication of DWl,Charges: 

Mandatory Adjudication Law (Yes/No): •
Anti-Ple~ Bargaining Statute (Yes/No):
 
Pre-Sentencing Investigation Law (PSI)
 

(Yes/No) : Yes Permissive authorization, but not
 
mandatory; see §46.61.515.
 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test: 
Criminal Sanctions (Fine/Jail): NIA 
Administrative Licensing Action 

(Susp/Rev): NIA 
Other: NIA 

Refusal to Take Implied Consent 
Chemical Test: 

Criminal Sanction (Fine/Jail): 
Administrative Licensing Action 

(Susp/Rev): 

Other: 

Sanctions Following a Conviction for a OWl 

Criminal Sanctions: 
Imprisonment: 

Te~m (Day, Mon~h, Years, 
Etc. ): 

Mandatory Minimum Term: 

None 

1st refusal-Rev for 1 yr (Mandatory); 2nd
 
refusal (w/n 5 yrs) Rev for 2 yrs (Mandatory)
 
§§46.20.308 and 46.20.311(2)
 
None 

•O:fense: 

1st off - 24 hrs - 1 yr; 2nd and Subsequent off
 
(w/n 5 yrs) - 7 dys - 1 yr; 2nd and Subsequent
 
off but offender has no license or because their
 
license was either suspended or revoked - 90 dys
 
- 1 yr Veh Assault (Drunk driving related
 
injury Cl C felony) .,. Not ,more than 5 yrs
 
§§9A.20.02l(l)(c), 46.61.502, .504, .515, .522
 
See Miscellaneous Sanctions on p. 3-478.
 

'1st off - 24 cons hrsl&2;~nd and Subsequent
 
offs (w/~ 5 yrs) - 7 dys2 ~; 2nd and Subsequent
 
ill but offender has no Hcense or because their
 
1i cense was ei ther suspended or ,revoked - 90
 
dys See Miscellaneous Sa~cti~ns on p. 3~478.,
 

lThe State has a deferred prosecution program for OWl offenses, A,person iseligibl,e forthis 
program Qrrly once in every five (5) years. The 'program provid~s for alcohol treatment for a
 
two ye~r peri rid. Upon successful completion of the progra~. Th~ court sha~l dis~iss the
 
charge~ pending,against the defendant. See §10.05.010 et" seq.
 
2May b~ sus~ended only if jail would impose a risk to defendant's physi~alor mental well:being.
 
3With 48 con. hrs; see §46.61.51~(1).
 •
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•
 
Sanctions Following a Conviction for a OWl Offense:
 
(continued) 

Fine: 
Amou'nt ($ Range):	 1st off - $250-$1,000;' 2nd and Subsequent off 

(win 5 yrs) - $500-$2,000; 2nd and Subsequent 
OWl off but offender has no licens~ orbe~ause 
their license was either suspended or revoked 
Not more than $1,500 Veh Assault (Drunk Driving 
related injury Cl C felony) - Not more than 
$10,000 §9A.20.021(1}(c} 

Mandatory Min. Fin~ ($):	 1st off - $2501; 2nd and Subsequent offs (win 5 
yrs) - $5001; 2nd and Subsequent OWl offender 
but offender has no license because their 
license was either suspended or revoked - $200 
§§46.61.502, .504 and .515 

Other Penalties: 
Comm~ni ty Servi ce:· Possible for ~ offense §9.94A.l01 et seq. 
Restitu,tion 

(eg Victim's Fund)	 Yes2 A victim of a OWl offense may receive 
payment from a State compensation fund. 
§7.68.010 et seq. 

• 
Other: Ignition Interlock. The court may order a 

person convicted of a OWl offense to install an 
"ignition interlock" device on their vehicle. 
The device, if required, must remain instalied 
for at least 6 mo. §46.20.710 et seq. 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: None3 

Other: Under §§46.20.291(1}(a) & 46.20.311(1}, a 
person's license may be susp for not more than 
yr if they have "commit ted" (but have not 
necessarily been convicted of) an off that 
requires mandatory license rev (e.g., 2nd or sub 
OWloffs). The law does not specifically state 

,that such action can be taken without a 
preliminary hearing. 

Post	 OWl Conviction Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev) :	 1st off - Susp4; 2nd off (win 5 yrs) - Rev; 
and subsequent off (win 5 yrs) - Rev; Veh 
Assault - Rev §§46.04.285, 46.04.480 and 
46 .61.515(5}} 

'Unless the defendant is' indigent. 
2Also , the court may order the	 defendant to pay direct compensation to a victim. For, felony 
offenses (e.g., Vehicle Assault), the court, except in unusual circumstances, must ~rder a 

• 
defendant to pay restitution directly to a victim .. §§9.94A.120(15), 9.94A.1~0 & 9.94A.142 
3An admi n. p..e.r. 'se 1aw, due to become eff 1/1/86, was repeal ed by §6 of Ch. 407, Laws of 1985. 
4lf the def~ndant is under 19 yrs old, the susp is for90 dys o.r until they reach 19 whichever 
is the longer susp period. 
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STATE - Washington 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Term of.Li~ense Withdrawal •
(Oays, Months, Years,etc.):	 Ist off - Not 1ess than 90 dys3; 2nd of'f (w/n 5 

yrs) - 1 yr; 3rd and subsequent off (w/n 5 yrs) 
- Z yrs; Veh Assault - 1 yr §§46.20.285, 
46.04.480 and 46.61.515(5»
 

Mandatory Minimum Term of
 
Withdrawal:	 1st off - 30 dysl; 2nd off (win 5 yrs) - 1 yr; 

3rd and subsequent off (w/n 5yrs) - Z yrs; Veh 
Assault - 1 yr 

Other:
 
Rehabilitation:
 
Alcohol Education: Yes for all offs2
 

Alcohol Treatment: Yes for all offs2
 

Alcohol EducatiDn/
 
Treatment as an Altern

ative to Criminal
 
Licensing Actions
 
(Oescri be):
 

Vehicle Impoundment/Confiscation:
 
Authorized by Specific
 

.Statutory Authority: .No
 
Terms Upon Which Vehicle
 

Will Be Released:
 
Other: None
 

Miscellaneous Sanctions
 •
Not Included Elsewhere:	 HOllIe Detention . .' Incarceration may i ncl ude "home 

detention". See §§9.94A ..030(18) &.(2.8) and 
9.94A.190(1). Note: It is not certain whether 
"home detention" can be used as an alternative 
for the mandatory portions of the OWl 
imprisonment/jail sanctions. 

lA restricted license may be issued under certain: conditions after the 30-dy mandatory period;
 
see §46.20.391
 
2Note : Alcohol educationltreatment are required and are in addition to any other criminall
 
civil sanctions; see §46.61.515.
 

OWl Offenses and COIIIIH!rcialHotor Vehicles (CHV)/COlIIIIercial Driver's.licenses (COL): A person
 
is "disqualified" from operating a CMY for 1 yr. (mand.) (3 yrs (mand.)if transporting
 
hazardous materials). if, while driving a CMV, they (I) have a BAC/BrAC le~el of 0.04 or more,
 
(2) are under the i nf-l uence of al cohol or any drug or (3) refuse to submi t to a chemi cal test 
for alcohol. For either (-1) a subsequent violation or (2) a combination of two orO more 
violations of any of the abov.e listed items, the "disqualification" is for life (10 yrs. 
mand.). Note: The implied consent provisions for CMY operators allows testing for either 
alcohol or drugs; however, the "disqualification" sanctions only apply to a refusal to submit' 
to a test for an alcohol concentration. In addition, a CMV operator must be placed 
"out-of-service" for 24 hours if.they have any-amount of alcohol ·in their system. A perso.n 
commits a gross misdemeanor if the operate a CMY with any amount of alcohol in their system: 
Jail-not more than 1 yr; fine-not. more ·than $5,000 .. See §§9.92.02,O, 46.25.010(2), ,(6), (8) & 
(15),46.25.090, 46.25.110,46.25.120 and 46.25.170. 

3-- 478 • 
lOth Edition 



STATE - Washington 

• Other Criminal Actions Related to OWl: 

Homicide by Vehicle: 
State Has Such Law/Type of Offense: 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term): 
Mandatory 'Mi nimum Term: 
Fine ($ Range): 
Mandatory Minimum Fine: 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: 
Length of Term of 

Licensing Withdrawal: 
Mandatory Action--Minimum 

Length of License 
Withdrawal: 

Other: 

• 
~riving While License Suspended or Revoked 
Where the Basis Was ~'DWI Offense: 

Sanction: 
Criminal: 

Imprisonment (Term): 

Mandatory Minimum Term 
of Imprisonment: 

Fine ($ Range): 
Mandatory Minimum Fine: 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev) : 
Length of Term of License 

Withdrawal Action: 

Yes-Cl B Felony Where death is caused by the 
operation of a vehicle while under the influence 
of intoxicating liquor or in a reckless manner. 
§46.61.520 

Not more than 10 yrs §9A.20.021(1)(b) 
,None 
Not more than $20,000 §9A.20/021(1)(b) 
Hone 

Rev §46.20.285 

Z yrs §46.20.285 

Z yrs No occupational license is available 
§46.20.391. 
(1) For felony offenses (e.g., Vehicle 
Homicide), the court may order a defendant to 
pay restitution directly to a victim; see 
§§9.94A.120(15), 9.94A.140 & 9.94A.142 (2) 
Also, a victim is eligible for compensation 
directly from a State fund; see §7.68.0l0 et seq. 

Gross ";sd l Not more than 1 yr §§9.92.020, 
9A.20.021 & 46.20.342(1) 

None 
Not more than $5,000 §§9.92.020 and 9A.20.02l 
None 

Susp or Rev2 §46. 20.342 (2) , 

If off is driving while suspended, an additional 
susp for a period equal to the original susp 
period: if the off is driving while revoked, an 
additional rev period of 1 yr. §46.20.342(2) 

lNote: If the ~ehicle used in this offense is owned by the driver, the vehicle may be 

•
 
impounded until any penalties, f~nes or forfeitures associated with the offense are satisfied;
 
see §46.20;435.
 
21f the driv~r is the registered owner of the vehicle used in the offense, the vehicle's
 
registration may be cancelled; see §46.16.710 et seq.
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STATE - Washington 

Other Criminal Actions Related to OWl: (continued) 

Mandatory Term of License 
Withdrawal Action: 

Habitual Offender Laws: 
State Has Such Law (Yes/No): 
Grounds for SeingDeclared an 

Habitual Offender: 

Term of License Rev While 
Under Habitual Offender Status: 

Type of Criminal Offense if 
Convicted on Charges of 
Driving While on Habitual 
Offender Status 

Sanctions Following a Conviction of 
Driving While on Habitual Offender 
Status: 

Imprisonment (Term): 

Mandatory Minimum Term of 
Imprisonment: 

Fi ne ($ Range): 

Mandatory Minimum Fine ($): 
Licensing Actions (Specify): 

Other State Laws Related To Alcohol Use: 

Laws Requiring SAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
SAC Chemical Test Is Given to the 

The susp/rev shall "not be ext~nded if the court •
recommends against such extension and the driver 
is making satisfactory prcigre~s in an alcoholism 
treatment program. See §46.Z0.34Z(Z)(b). 

Yes §46.65.020 

3 serious offs win 5 yrs or a combination of 20 
minor and/or serious offs w/n 5 yrs provided 
that 3 minor offs must have been committed win 
the period of 360 dys for this alternative to 
apply. 

5 yrs (Special stay of rev if base'd on OWl offs 
and person is attending an alcohol treatment 
program. Also, after 2 yrsa licen~e may be 
issued upon "good and suffi ci ent sho,wi ng". ) 
§§46.65.060, 46.65.070 & 46.65.080 

Gross Misd. §46.65.090 • 
1st off-10 dys-6 -as; 2nd off-90 dys-l yr; ~ 

sub. off-not less than 1 yr §§9.92.020, 
9A.20.021, 46.20.342(1) & 46.65.090(1) 

1st off-10 d,S (if the ~ffen~er ha~ ~lso 
commi ted a OWl off-90 dys);' 2~d off.::90· d,s; 3rd 
& sub. off-1 yr §46.65.090(1) 
A possible fine of not more than $5,000 
§§9.92.020. 9A.20.021 & 46.65.090(1)' 
None 
Mone 

Yes §§46.20.308(1) and 46.52.065 

the Following Persons! 
Driver: Yes 
Vehicle Passengers: No 

Pedestrian: Yes 
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STATE - Washington
 

Other State Laws Related To Alcohol Use: (continued)
 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Bever~ges: 

Minimum Age (Years) Sale/Purchase: 

Minimum Age (Years) Possession: 

Minimum Age (Years) Consumption: 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 
"Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): 

Dram	 Shop Actions-Social Hosts: 

•	 Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type	 of Criminal Action: 

Term	 of Imprisonment: 

Fine	 ($ Range): 

1Note : This State's Dram Shop Law was repealed 

21 (Year Eff: 1934) §§66.44.270(1) and 
66.44.290
 
21 §66.44.270(2) (Exemptions for minors who
 
have been served alcoholic beverages by th~ir
 

parents or guardians in the home, for medi~al
 

reasons and for religious services.)
 
21 §66.44.270(2) (Exemptions for minors who
 
have been served alcoholic beverages by their
 
parents or guardians in the home, for medical
 
reasons and for religious services.)
 

Yes	 Purchase v. Meyer, 737 P.2d 661 (Wash. 
1987)2 
No Burkhart v. Harrod, 755 P.2d 579 (Wash. 
1988)3, and Cox v. M~lcolm, 808 P.2d 758 
(Wash.App. 1991) 
Note: Sec. 4.56.250(2), that limited,the amount 
of non-economic damages a person could receive 
in civil (tort) action, was declared in 
violation of the State's constitution. See 
Sofie v. Fibreboard Corp., 771 P.'2d 711 (Wash. 
1989) . 

Misd/Gross Misd §§9A.20.010(2), 66.44.180 & 
66.44.200 
1st off (misd) - Not more than Z mas; 2nd off 
(gross misd) -Not more than 6,mDs; 3rd and 
subsequent offs (gross misd)- Not more than 1 yr 
For individuals: 1st off - Not more than $500; 
2nd and sub off-None For corporations: 1st off 
- Not more than $5.000; 2nd and subsequent offs 
- Not more than $lO.OOO,(and/or forfeiture of 
its corporate license.) 

in 1955; see Ch. 372 of the laws of 1955. 

•
 
2Applies to the actions of either (1) an obviously intoxicated patron or (2) a minor patron.
 
See Footnote No. 10 of the Purchase case for other decisions (737 P.2d at 664) .
 
3Note : This case may only apply in "non-business" social host situations. Businesses that
 
host events where alcoholic beverages are served may be liable for the injuries caused by
 
intoxicated employees (or guests); see Halligan v. Pupo, 678 P.2d 1295 (Wash.App. ,1984).
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STATE - Washington 

Other State Laws Related To Alcohol Use: (continued) 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages' 
, Withdrawn {Yes/No): 

Length of Term of License Withdrawal: 

Criminal Actions Against Owners or 
'Empl~yees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
bf Alcoholic Beverage to Those Perso~s 

0nde~,th~ Mi~imum Legal Drinking Age: 
Typ~ of Criminal Action: 

Term of Imprisonment: 

Fine ($ Range): 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcohlic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

Laws Prohibiting (1) the Possession o'f 
Open Containers of Alcoholic ~everages 

and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

Yes Susp/Cancel (Rev) §§66.24.010 &66.44.200 
Not specified in the statute 

Misd/Gross Misd §§9A.20.0l0(2),66.44.180, 
66.44.270 & 66.44.320 
Same penalties apply as to serving alcoholic 
beverages to intoxicated' persons 
Same penalties apply as to serving alcoholic 
beverages to intoxicated, persons 

Yes Susp/Cancel (Rev) 
Not specified in the statute' §§66;24.010, •66.44.180, 66.44.320 and 66.44.325 

No 

Yes §46.61.519(2)1&2 
Yes - Driver: and Passengers 2 §46.6L519(·1) 1 
Note: Under §66.44.l00, "no person shall' open 
the package containing liquor or consume liquor 
in a public place;" the law allows for 
exceptions (e.g. licensed establishments) . 

lA violation is a traffic infraction.
 
2Does not apply to passengers in commercially chartered vehicles.
 •
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STATE WEST VIRGINIA 

•
 

•
 

General Comments: 

Basis for a OWl Charge: 

Standard OWl Offense:
 
Illegal Per Se Law (BAC Level):
 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other: 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law: 
Implied Consent Law: 

Arrest Required (Yes/No): 
Implied Consent Law Applies to 

Drugs (Yes/No): 
Refusal to Submit to Chemical Test 

Admitted into Evidence: 

Other Information.: 

See West Virginia Code . 

Under the infl uence of a1coho1 §17C-5-2 . 
0.10 1 §17C-5-2 
0_ 101 §17C-5-8 
Under the influence of (1) Any Drug, (2) 
Controlled Substance or (3) a Combination of 
Alcohol and Any Other Controlled Substance or 
Any Other Drug' §17C-5-2 
Habitual users of narcotic drugs, amphetamine or 
any derivative thereof §17C-5-2 
0 ..101 is also prima ~ evidence of driving 
under the influence of alcohol §17C~5-8(c) 

For Commercial Motor Vehicle Operators, see p. 
3-484. 

Yes §17C-5-5 

Yes §17C-5-4 

No 

Yes (Criminal Cases) State v. C~zart,.352 

S.E.2d 152 (W.Va. 1986) 
tione 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

Blood: Yes §17C-5-4 
Urine: Yes §17C-5-4 
Other: None 

Adjudication of DWI Charges: 

Mandatory Adjudication Law (Yes/No): No 
Anti-Plea Bargaining Statute (Yes/No): No 
Pre-Sentencing Investigation Law (PSI) 

(Yes/No): No 

• lStandard: Percent by weight of alcohol in the blood. See §§17C-5-2 and 17C-5-8. 
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STATE - West Virginia 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a Preliminary Breath Test: •
Criminal Sanctions (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev) : . None
 
Other: None
 

Refusal to Take Implied Consent 
Chemical Test: 

Criminal Sanction (Fine/Jail): None 
Administrative Licensing Action 

. (Susp/Rev): 1st refusal-Rev for 1 yr (mandatory See Kimes 
v. Bechtold, 342 S.E.2d 147 (W.Va. 1986).); 2nd 
refusall-Rev for 10 ,rs (5 yrs mandatory); 3rd 
refusall-Rev for life (10 yrs mandatory) 
§§17C-5-4 & 17C-5-7 These revocations are to 
run concurrently with any other susp/rev 
resulting from the same incident; see 
§17C-5-7(a) . 

Other: None 

• 
lA previous admin. per se violation is also considered a prior refusal for licensing sanction 
enhancement purposes; see §17C-5-7(b). 

OWl Offenses and Commercial Kotor Vehicles (CMV)/Commercial Driver's licenses (COL): A person 
is "disqualified" from operating a CMV for 1 yr. (mand.) (3 yrs (mand.) if transporting 
hazardous materials) if, while driving a CMY, they (1) have a BAC/BrAC/UrAC level of 0.04 or 
more (Note: The alcohol concentration levels are based on the general.standards 
(definitlons).), (2) are under the influence of either alcohol or a controlled substance or (3) 
refuse to submit to a chemical test for an alcohol concentration. (Note: The CMY implied 
consent provision, §17E-1-15(a), applies to the testing of both alcohol and drugs; however, the 
disqualification provision, §17E-1-13(a)(5), applies only to refusal to submit to a test for an 
alcohol concentration.) For either (1) a subsequent violation or (2) a combination of two or 
more violations of any of the above listed items, the "disqualification" is for life (10 yrs. 
mand.). In addition, a CMV operator who either (1) refuses to take a PBT.or (2) has any 
measurable (or detectable) amount of alcohol in their system must be placed "out-of-service" 
for 24 hours. Unless the law provides for another sanction, it is a misdemeanor to violate any 
of the provisions of the CMV/CDL law: Jail-not more than 6 months; fine-$lOO to $1,000. See 
§§17E-1-3, 17E-1-13, 17E-1-14, 17E-1-15 & 17E-I-25. 
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STATE - West Virginia 

• Sanctions Following a Conviction for a OWl Offense: 

Criminal Sanctions: 
Imprisonment: 

Term (Day, Month, Years, 
Etc.) :	 OWl not related to death or bodily injury, ~ 

off - 1 dy2 to 6 80S; 2nd off-6 80S to 1 yr; lrd 
and subsequent offs-1 to 3 yrs; OWl resulting in 
death where there is reckless disregard of the 
safety of others l-l to 10 yrs; OWl resulting in 
death where there is an illegal act or a'failure 
to perform a legal duty, 1st off-90 dys to 1 yr; 
2nd off-6 80S to 1 yr; 3rd and Sub offs-1 to 3 
yrs; OWl resulting from bodily injury where 
there is an illegal act or a failure to perform 
a legal duty, 1st off - 1 dy2 to 1 yr; 2nd off 
6 ~s to 1 yr; 3rd and subsequent offs - 1 to 3 
yrs; §17C-5-2 See Footnote Nos. 3 & 4. 

Mandatory Minimum Term: None See Footnote No.5. 
Fi ne: . 

• 
Amount ($ Range): OWl not related to death or bodily injury, ~ 

off - $100 to $500; 2nd off-$l,OOO to $3,000; 
3rd and subsequent offs-$3,OOO to $5,000; OWl 
resulting in death where there is reckless 
disregard of the safety of others l - $1,000 to 
$3,000; OWl resulting in death where there is an 
illegal act or a failure to perform a legal 
duty, 1st off- $500 to $1,000; 2nd off- $1,000 
to $3,000; 3rd and Sub offs- $3,000 to $5,000; 
OWl resulting from bodily injury where there is 
an illegal act or a failure to	 perform a legal 
duty, 1st off - $200 to $1,000; 2nd off - $1,000 
to $3,000; 3rd and subsequent offs - $3,000 to 
$5,000; §17C-5-2 See Footnote	 No.3. 

Mandatory Min. Fine ($):	 §17C-5-21(m) provides that the above sentences 
are mandatory and are not subject to either susp 
or rev. 

lFelony
 
2Actual confinement of not less than 24 hrs.
 
3Note : It is a misdemeanor	 for a person to drive a vehicle if they are an habitual user of 
narcotic drugs, an amphetamine	 or any derivative thereof. The sanctions for this offense are 
as follows: Imprisonment from	 1 day to 6 months with actual confinement of not less than 24 
hours and/or a fine of from	 $100 to 500. 
4Under §25-1-13, the court has	 the authority to order the use "electronically monitored home 
confinement" in misdemeanor	 cases in lieu of incarceration. See State v. Kerns, 394 S.E.2d 532 
(W.Va. 1990). 
5Note : Sec. 17C-5-2(m) provides that the OWl sanctions are mandatory and are not subject to 
either susp or probation; i.e., the minimum imprisonment sanction, it appears, must be served. 

•
 
However, this section does provide that, for jail sentences of one (1) yr or less
 
(misdemeanors), the provisions	 of sec. §§62-11A-l et. seq. may be applied by the court. In 
brief, §62-11A-l provides for a defendant's temporary release from confinement for employment, 
educational, medical, or family needs/reasons. See State v. Kerns, 394 S.E.2d 532 (W.Va. 1990). 
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STATE - West Virginia 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Other Penalties: 
Community Service: 
Rest~tution 

(eg Victim's Fund): 

Other: 

Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: 

•None 

Yes Victims' Compensation Fund; see §14-1-1 et 
seq. & §14-2A-3 et seq. Direct compensation by 
the defendant to the victim via court order is 
also possible; see, e.g., §14-2A-3(b)(1). 
The following costs are assessed against each 
OWl offender: 1st off-$10; 2nd off-$25; 3rd and 
sub. off-$50. These assessments are deposited 
into the Crime Victims Compensation Fund. 
§14-2A-4(a) 
Home Confinement. See Footnote No.4 on p. 
3-485. 

Basis of action: A BAC of 0.10 (Standard: The 
same as for illegal per se.) or driving while 
under the influence of alcohol/controlled 
substance or drugs Admin actions where there is 
neither a death nor a bodily injury: ~ 

action-6 mas rev (90 dys are mandatory); 2nd 
action-l0 yrs rev (5 yrs are mandatory); ~ 

action-Rev for life (10 yrs mandatory); Admin. 
actions where there is a death and the driver 
has also acted in reckless disregard for the • 
safety of others 1st action 10 yrs rev (5 yrs 
mandatory), Sub action-Rev for life (10 yrs 
mandatory). Admin actions where there is a 
death of a person but no recklessness on the 
part of the driver: 1st action-S yrs rev (2 1/2 
yrs mandatory); Sub action-Rev for life (10 yrs 
mandatory). Admin actions where there is bodily 
injury: 1st action-2 yr~ rev (1 yr mandatory); 
2nd action-10 yrs rev (5 yrs mandatory) Sub 
action-Rev. for life (10 yrs mandatory) 
§§17C-5A-1, l7C-5A-2 and l7C7 5A-3. See Footnote 
Nos. 1 & 2 below. Note: The admin. per se l~w 

appears to apply to both residents and 
nonresidents; see §17B-3-2. 
A person, under 19 years old, who has violated 
the admin. per se law, must have their license 
revoked until they are 19 or for the applicable 
statutory period whichever is longer; see 
§17C-5A-2(n). 

l Note : If an habitual user of a narcotic drug or an amphetamine or any derivative thereof has 
operated a motor vehicle, their license is revoked as follows: 1st action - 6 mos; 2nd action 
- 10 yrs; and 3rd action - for life. §17C-5A-2(i) 
2A previous implied consent refusal is also considered a prior refusal for licensing sanction 
enhancement purposes; see §17C-5A-2(j). •
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STATE - West Virginia

• Sanctions Following a Conviction for a DWI Offense:
 
(continued)
 

Other:	 Under §§17B-3-6 & 17B-3-8, a person's license 
may be susp for' not more than 1 yr if they have 
"committed" (but have not necessarily been 
convicted of) an off that requires mandatory 
license rev (e.g., DWI). Such action may be 
taken without a preliminary hearing. 

Post	 DWI Conviction Licensing Action:
 
Type of Licensing Action
 

(Su sp/Rev ) :	 A person convicted of a DWI offense is subject 
to the same 1icensing sanctions (i.e., license 
revocations) as for an administrative per se 
viola~ion. §17C-5A-1a 

Term of License Withdrawal 
(Days, Months, Years, etc.): 

Mandatory Minimum Term of 
Withdrawal: 

• 
Other:
 

Rehabil i tat ion:
 
Alcohol Education:	 Yes §17C-5A-3 Note: After (1) the period of 

mandatory rev has elapsed and (2) the driver has 
successfully completed an approved program of 
either alcohol/drug education or alcohol/drug 
treatement, a defendant's license may be 
reissued with or without conditions. 

Alcohol Treatment: Yes	 See note above. 
Alcohol Education/ 

Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe) : Generally no but there are some alternatives. 

See §17C-5A-3. 
Vehicle Impoundment/Confiscation: 

Authorized by Specific 
Statutory Authority: No 

Terms Upon Which 'Vehicle 
Will Be Released: 

Other: .Hone 
Miscellaneous Sanctions 

Not Included Elsewhere: t-lone 

•
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Other Criminal ActiQns Related tQ DWI: 

HQmicide by Vehicle: 
State Has Such Law/Type Qf Offense: 

SanctiQns: 
Crjminal SanctiQn:. 

Impriso~ment (Term): 
MandatQry Minimum.Term: 
Fine ($ Range): 
Mandatory Minimum Fine: 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: 
Length of Term of 

Licensing Withdrawal: 

Mandatory Action--Minimum 
Length of License 
Withdrawal: 

Other: 

Driving While License Suspended or Revoked 
Where the Basis Was a DWI Offense: 

SanctiQn: 
Criminal: 

Imprisonment (Term): 

Mandatory Minimum Term 
of Imprisonment: 

Fine ($ Range): 

Mandatory Minimum Fine: 

Yes-Hisd l Negligent hQmicide §17C-5-1 (For •the details Qn deaths related to DWl, see OWl 
sanctions on p. 3-485.) 

Not more than 1 yr 
~one 

$100-$1,000 
None 

Rev §§17B-l-1(n) & 17B-3-5 

1 yr 

1 yr 
None 

1st off Misd - 6.os; 2nd off Misd - 1 yr; lrQ 
and subsequent offs Felony - 1-3 yrs 
(penitentary) §17B-4-3(b) See §§17E-1-7 and • 
17E-I-25 for sanctions related tQ operating a 
CMV while either "disqualified" or 
suspended/revQked. 

1st off - 6 mas; 2nd Qff - 1 yr; 3rd and 
subsequent Qffs - 1 yr 
1st off - $100-$500; 2nd off- $1,000-$3,000; 
3rd and subsequent offs - $3,000-$5,000 
§17B-4-3(b) 
1st Qff - $100; 2nd off - $1,000; 3rd and 
subsequent Qffs - $1,000 

'A felony is defined as an offense for which the law which specifically requires that the 
incarceration sanctiQn is to be served in the State penitentiary; see §17B-l-1(n). Since the 
§17C-5-1 dQes not specify where the term of incarceratiQn must be served, the offense WQuld 
appear to be a misdemeanor. •
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• Other Criminal Actions Related to OWl: (continued) 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev): Susp/Rev 
Length of Term of License 

Withdrawal Action:	 If license was originally suspended the license 
withdrawal period wduld be equivalent to the 
original period of susp. If license was 
revoked, 1 yr extension of the original rev. 
§17B-4-3(c) 

Mandatory Term of License 
Withdrawal Action: Same as above. 

Habitual Offender Laws:
 
State Has Such Law (Yes/No): No
 
Grounds for Being Declared an
 

Habitual Offender:
 
Term of License Rev While
 

Under Habitual Offender Status:
 
Type of Criminal Offense if
 

Convicted on Charges of
 
Driving While on Habitual
 
Offender Status
 

• 
Sanctions Following a Conviction of
 

Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): 
Mandatory Minimum Term of 

Imprisonment: 
Fine ($ Range): 
Mandatory Minimum Fine ($): 
Licensing Actions (Specify): 

Other State Laws Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents:
 

State Has Such a Law (Yes/No): Yes §17C-5B-l 
BAC Chemical Test Is Given 'to the 

the Following Persons: 
Driver: Yes 
Vehicle Passengers: tlo 
Pedestrian: Yes (Adult Pedestrians) 
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Other	 State Laws Related To Alcohol Use: (continued) 

Laws Establishing the Minimum Ages
 
Concerning Alcoholic Beverages:
 •

Minimum Age (Years) Sale/Purchase:	 21 (Year Efb 1986) §§1l-16-18(a)(3), 
11-16-19(a), 60-3-12(3), 60-3-22(1), 60-3-22a 
60-6-8(4), 60-7-12(a)(3), 60-7-12a, 60-8-20(c) 
and 60-8-20a 

Minimum Age (Years) Possession:	 ~one 

Minimum Age (Years) Consumption:	 None 

. Dram	 Shop Laws and Related Legal Actions:
 
State Has a Dram Shop Law (Yes/No): No
 
"Dram Shop Law" Concept Has Been
 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): Yes Bailey v. Black, 394 S.E.2d 58 (W.Va. 

1990), and Walker v. Griffith, 626 F.Supp. 350 
( 1986) 

Dram Shop Actions-Social Hosts: No l Overbaugh v. McCutcheon, 396 S.E.2d 153 
(W.Va. 1990) 

Other: None 

Criminal Action Against Owners or Employees
 
of Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

Type of Criminal Action: Nisd-For all offenses
 
Term of Imprisonment: Alcoholic Liguor l&6: Prjvate Pkg Retail
 •Sales2-30 dys-1 yr; Special Licensees 3-30 dys-1 

yr; Private Clubs4-not more ,than 1 yr; 
Wines 5-30-dys-6 mos. Nonintoxicating	 Beer l &7: 
Class A &B Licensees-30 dys-6 mos. Footnotes 
are on p. 3-492. 

Fine ($ Range):	 Alcoh~lic Liguor l&6: Private Pkg Retail 
Sales -$100-$5,000; Special Licensees3-$50-$500; 
Private Clubs4-$100-$500; Wines 5-$25-$500. 
Nonintoxicating Beer 1&7: Class A & B 
Licensees-$25-$500. Footnotes are on p. 3-492. 

lGenerally, social hosts are not liable for the actions of their intoxicated guests. This is 
especially the case where the guests serve alcoholic beverages to themselves. However, there 
may be extenuating circumstances where liability could result. See Price v. Halstead, 355 
S.E.2d 380 (W.Va. 1987), 64 ALR4th 255. In this case, the court held that a passenger, who was 
riding in a vehicle driven by a drunken driver, could be held liable for the injuries sustained 
by a third party as a result of the driver's actions provided "the passenger's conduct 
substantially encouraged or assisted the driver's alcohol or drug impairment." 355 S.E.2d at 
389, 64 ALR4th at 271. 

3 - 490 •
10th Edition 



STATE - West Virginia 

• Other State Law Related to Alcohol Use: (continued) 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: f 

Li cens'e' to Serve A1coho 1i c Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

• Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of 'Criminal Action: 
Term of Imprisonment: 

Fine ($ Range): 

Yes Discontinued. suspended or revoked 
Alcoholic Liquor l&6: Private Pkg Retail Sales2 

(also, a civil penalty ~f not more than $1,000); 
Special Licensees3-Rev time period is not 
specified but normal licensing period is one (1) 

year; Private Clubs4-Rev/susp-Licenses are 
usually revoked for up to one (1) year (in lieu 
of rev, a monetary penalty of not more than 
$1,000); Wines 5-Rev/susp time period is not 
specified in the statute. Footnotes are on p. 
3-492. Nonintoxicating Beer l&7: Class A & B 
Licensees-Rev/susp-If the license is revoked, no 
new license shall be issued for two (2) years; 
the statute does not state a specific time 
period for a suspension. (Also, a monetary 
penalty of not more than $1,000.) Footnotes are 
on p. 3-492. 

Misd-For all offenses 
Alcoholic Liquor l&6: Private Pkg Retail 
Sales2-30 dys-l yr; Special Licensees3-30 dys-1 
yr; Private Clubs4-not more than 1 yr; 
Wines5-30-dys-6 -as. Nonintoxicating Beer l &7: 
Class A & B Licensees-30 dys-6 mos. Footnotes 
are on p. 3-492 
Alcoh~liC Liguor l&6: Private Pkg Retail 
Sales -$100-$5.000; Special Licensees3-$50-$500; 
Private Clubs4-$100-f500; Wines 5-$25-$500. 
Nonintoxicating Beer &7: Class A & B 
Licensees-$25-$500. Footnotes are on p. 3-492 . 

• 3 - 491 
10th Ed it ion 



STATE - West Virginia 

Other State Law Related to Alcohol Use: (continued) 

Administrative Actions Against Owners of
 
Establishments That Serve Alcoholic
 •
Beverages to Those Persons Under the
 

'Minimum Legal Drinking Age:
 
License to Serve Alcbhlic Beverages
 

Withdrawn (Yes/No): Yes Discontinued. suspended or revoked
 
Length of Term License Withdrawal:	 Alcoholic Liquor l&6: Private Pkg Retail Sales2; 

Special Licensees3 (also a civil penalty of not 
mroe than $l,OOO)-Rev time period is not 
specified but normal licensing period is one (1) 
year; Private Clubs4-Rev/susp-Licenses are 
usually revoked for up to one (1) year (in lieu 
of rev, a monetary penalty of not more than 
$1,000); Wines 5-Rev/susp time period is not 
specified in the statute. Noni"ntoxicating 
Beer l&7: Class A & B Licensees-Rev/susp-If the 
license is revoked, no new license shall be 
issued for two (2) years; the statute does not 
state a specific time period for a suspension. 
(Also, a monetary penalty of not more than 
$1,000.) 

Anti-Happy Hour La~s/Regulations: No 

Laws Prohibiting (1) the Possession of
 
, Open Containers of Alcoholic Beverages
 

and (2) the Co~sumption of Alcoholic
 •
Beverages in th~ Passenger Compartment 
of	 a Vehicle:
 

Open Container Law (Yes/No): No
 
Anti-Consumption Law (Yes/No): Yes - Driver and passengers §60-6-9(a)(3)
 

lAlcoholic Liquor-all alcoholic beverages except nonintoxicating beer; nonintoxicating beer-all
 
cereal malt beverages and malt coolers containing at least 0.5% alcohol by volu~e but not more
 
than 4.2% alcohol by weight Q[ 6% by volume whichever is greater.' §§11-16-3 & 60-1-5.
 
2The sale of packaged alcoholic liquor is via licensed private retail outlets. Under previous
 
law, the State had a monopoly on such sales. §60-3A-2 et seq.
 
3Special Licensees-E.g., manufacturers of alcoholic liquor, wholesale and retail druggists,
 
users of alcohol for scientific purposes, users of wine for sacramental purposes, etc. §60-4-1
 
et seq.
 
4private Clubs, which are not open to the public, may be licensed to sell alcoholic liquor by
 
the drink. §60-7-1 et seq.
 
5Licenses may be granted for the "off premises" consumption of wine by any retailer. Licenses
 
may be granted for the ,"on premi ses" consumpti on of wi ne to restaurants whi ch are not open to
 
the public. §60-8-1 et seq.
 
6Alcoholic Liquor-citations: Private Pkg Retail Sales-§§60-3A-25, 60-3A-26 & 60-3A-27; Special
 
Licensees~§§60-3-22, 60-4-1, 60-4~1 & 60-6-8; Private Clubs-§§60-7-12 & 60-7-13;
 
Win~i~§§60-8-18, 60-8-20 &60-8-2~
 

7Nonintoxicating Beer-citations: §§11~16-9, 11-16-18, 11-16-23 & 11-16-25 Special Note: 
Class A Licenses ("on and off premisis" sales) are issued (1) to retail busi"nesses (profit) and 
(2) to social, fraternal, private clubs, etc. (non-profit); Class B Licenses ("off premisis" 
sales only) are issued to retail food stores. 
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•
 General Comments:
 

Basis for a OWl Charge:
 

Standard OWl Offense: 

Illegal Per Se Law (BAC/BrAC Level):
 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other:
 

Chemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law: 
Implied Consent Law: 

Arrest Required (Yes/No): 
Implied Consent .Law Applies to 

Drugs (Yes/No): 
Refusal to Submit to Chemical Test 

Admitted into Evidence: 

• Other Information: 

Intoxicant, (3) a Controlled Substance, (4) a 
Combination of an Intoxicant and a Controlled 
Substance or (5) a Combination of an Intoxicant 
and Any Other Drug §346.63(1)(a) & (2)(a)(1) 
For Commercial Motor Vehicle Operators~ see p. 
3-497. 

Yes §343.303 (Also applies to CMY operators.) 

Yes §343.305(3) 

Yes §343.305(2) 

Yes (Criminal Cases) State v. Albright, 298 
N.W.2d 196 (Wis.App. 1980) 
The law does not appear to prevent (specifically 
prohibit) the taking of a blood sample by force 
if necessary where a person has refused to 
submit to a test. In fact, the law provides 
that a law enforcement officer has the right to 
obtain evidence "by any lawful means." See 
§343.305(3)(c). 

See Wisconsin Statutes Annotated . 

Under the influence of 
§346.63(1)(a) & (2)(~) 

0.101&2 §§346.63(1)(b) 
None 
Under the influence of 

an intoxicant 

& (2)(a)(2) and 940.25 

(1) Any Drug, (2) an 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized' Under the Impli~d Consent Law: 

Blood: 
Urine: 
Other: 

Yes 
Yes 
None 

lThis State's illegal per se law also makes it an offense to operate a motor vehicle with a 
breath alcohol concentration level of 0.10 or more. Standards: Percent by weight of alcohol 

• 
in the blood; and, grams of alcohol per 210 liters of breath (§346.63(1)(b)). These standards 
also apply to the administrative per se law . 
2Sec . 346.63(2m) prohibits any person under 19 years old from operating a motor vehicle.with a 
BAC/BrAC level of more than 0.00 but less than 0.10. Note: Sec. 346.63(2m) uses the same 
standards for BAC/BrAC as §346.63(1)(b). 
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Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): 
Anti-Plea Bargai~ing Statute (Yes/No): 

"Pre-Sentencing Investigation Law (PSI) 
(Yes/No):, 

Sanctions for Refusal to Submit to a 
Chemical Test: 

Refusal to Take a ~relimlna~v Breath Test: 
Criminal Sanctions (Fine/Jail): 
Administrative Licensing Action 

(Susp/Rev):
 
Other:
 

Refusal to Take Implied Consent 
Chemical Test: 

Criminal Sanction (Fine/Jail): 
~dmini~trative Licensing'Action 

(Susp/Rev): 

Other: 

No l •
No (Note: However, the Court must approve
 
dismissals of or amendments to OWl charges; see
 
§967.055.)
 

Yes Two (2) or more OWl offenses win 1 year or
 
where there has been an injury related OWl
 
offense. In addition, the licensing agency may
 
require an applicant for a driver's license to
 
submit to an alcohol assessment. §§343.16(5)(a)
 
& 343.30(lq)(c)1
 

None 

None
 
None
 

None 

1st refusal - 1 yr rev, after 30 dys of the rev •period, the driver is eligible for an
 
occupational license; 2nd refusal (w/n 5 yrs) 

2 yr rev, after 90 dys of the rev period, the
 
driver is eligible for occupational license;
 
3rd and subsequent refusal (win 5 yrs) - 3 yr
 

'rev, after 120 dys of rev period, the driver is 
eligible for an occupational license2; Note: 
Previous OWl convictions and admin. per se 
actions are considered to be prior refusals. 
§§343.10 and 343.305(9) & (10) 
None 

lOefer~~d' prosecution for OWl offenders is prohibited; see §§967.055(3) & 971.39. (Note:
 
Deferred prosecution is QDly available in counties having a population of less than 100,000;
 
see §971.39.)
 
2If a person, under 19 years old has been arrested for a violation of §346.63(2m), driving with
 
a BAC level of more than 0.00 but less than 0.10, refuses to submit to a chemical test, their 
license is revoked for six (6) months. After 'the first 15 days of this revocation period have 
passed, an occupational license can be issued. A refusal based 2nlY on this offense is'nQi 
considered a prior refusal for enhanced sanctioning purposes for either OWl convictions or 
other chemical test refusals. See §§343.305(9)(em) & 346.63(2m). •
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• Sanctions Following a Conviction for a OWl Offense: 

Criminal Sanctions: 
Imprisonment: 

Term (Day, Month, Years, 
Etc.):	 Non-injury related DWI off: 1st off-None l ; 2nd 

off (win 5 yrs)-5 dys to 6 mas; 3rd off (win 5 
yrs)-30 dys to 1 yr; 4th off (win 5 yrs)-60 dys 
to 1 yr; 5th and sub. offs (win 5 yrs)-6 mas to 
1 yr; Injury related OWl offs, Without great 
bodily harm-30 dys to 1 yr; With great bodily 
harm (Cl E felony)2-Not more than 2 yrs See 
"Other" on p. 3-496. §§346.63(1),346.65(2), 
346.65(3), 939.50 and 940.25 

Mandatory Minimum Term:	 Non-in juf 3related DWl-Qff: 1st otf-None; 2nd 
off-5 dys ; 3rd off-30 dys3; 4th off-60 dys3; 
5th and sub. offs-6 -os3; Injury R~lated OWl off 
(without great bodily harm)-30 dys See the 
Special Note below. 

Fine: 

• 
Amount ($ Range): Non-injury related OWl offs: ldi 

Qii-$150-$3001; 2nd OWl off (win 5 
yrs)-$300-$l,OOO: 3rd off (win 5 
yrs)-$600-$2.000; 4th off (win 5 yrs)-$600 to 
$2.000; 5th and sub. offs (win 5 yrs)-$600 to 
$2.000; Injury related OWl offs, Without great 
bodily harm-$300-$2,OOO; With great bodily harm 
(Cl E felony)-Not more than $10,000 See 
Footnote No.4. 

Mandatory Min. Fine ($):	 Non-injury related OWi-Qff: 1st off-$150; 2nd 
Qff-$300; 3rd off-$600; 4th off-$600; 5th and 
sub. offs-$600; Injury Related OWl off (without 
great bodily harm)-$3002 See the Special Note 
below. 

lA first OWl conviction is a "civil conviction" because the only penalty 1S fine (forfeiture). 
See Racine County v. Smith,	 362 N.W:2d 439 (Wis.App. 1984). 
2ln lieu of a continuous prison sentence, a defendant may serve a series of periods of 
confinement of not less than 48 hrs nor more than 3 dys. §§969.08(10)(b) & 973.03(5) 
3See State v. Meddaugh, 435	 N.W.2d 269 (Wisc.App. 1988) (review denied 439 N.W.2d 143), State 
v. Duffy, 194 N.W.2d 624 (Wis. 1972) and 71 Op. Atty. Gen. Wis. 41.
 
4Sec . 346.63(2m) prohibits any person under 19 years old from operating a motor vehicle with a.·
 
SAC level of more than 0.00 but less than 0.10. There is a forfeiture of $10 f6r a violati~n
 

of this provision; see §346.65(2q).
 

Special Note: Despite the Meddaugh case, which is cited in Footnote No .. 2 above, that 

• interprets the OWl statutes as requiring these mandatory jaillfine sanctions, it is not clear 
whether such sanctions are mandatory given, other statutory provisions. As a result, it may be 
possible for a defendant to	 receive either (1) community service in lieu of fineljail or (2) 
"home detention" in 1i eu of	 impri sonment. On p. 3-496, see footnote No .~_M1.d- "Otner". 
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Sanctions Following a Conviction	 for a OWl Offense: 
(continued) •Other Penalties: 

Community Service:	 Yes §346.65(2g} 1 
Restitution 

(eg Victim's Fund):	 Yes Direct compensation by the defendant to a 
victim for some types of "pecuniary losses;" see 
§346.65(2r}(a}. In addition, the State has a 
victims' compensation fund; see §949.01 et seq. 
Awards are limited to $40,000 for anyone injury 
or death; see §949.06(2}. 
C~nt: An adult passenger may not receive an 
award from this fund if they knew the driver 
they were riding with was intoxicated or had a 
SAC level of 0.10 or more; see §949.08(2}(e}. 

Other:	 Surcharges. Persons convicted of a DWI offense 
must pay a driver improvement surcharge of $250 
in addition to any other fine or forfeiture that 
may be imposed; see §346.655(1}. In addition, 
under §§814.60 &973.045, a defendant must pay a 
crime victim and witness assistance surcharge of 
$30 for a misdemeanor conviction and $50 for a 
felony conviction. 
Home Detention. In lieu of imprisonment in the 
county jail, a defendant may be sentenced to 
"home detention". This detention is to be 
monitored by an electronic device worn by the 
defendant. §973.03(4}(a} The law is not clear •
as to whether this would apply to that portion 
of a sentence for which the	 person is to serve a 
minimum mandatory period of time	 in jail. 
Traffic Safety School. A defendant may be 
required to attend a "traffic safety school". 
§345.60(3} 

Administrative Licensing Actions:
 
Pre-OWl Conviction Licensing Action:
 

Administrative Per Se Law:	 Yes 0.10 BAC/BrAC (For standards, see Footnote 
No.1 on p. 3-493.) §343.305(7} & (8) (Action 
is taken via the licensing agency; see 
§343.305(8}-Susp 6 1105

2 (not mand.) 
Other:	 A person is referred to the licensing agency 

after two or more DWI arrests. §343.16(2} 

lCommunity service may be	 imposed (I) in lieu of certain fines/forfeitures or (2) in addition 
to other penalties; see §346.65(2g) for details. If a court sentences a defendant to 
imprisonment in the county jail,	 the court may provide that the defendant perform community 
service instead of jail.	 Three (3) days of community service is considered one (l) day in 
jail. Both the defendant and the organization receiving the service must agree to any 
community.service order issued by the court. §973.03(3} The law is not clear as to whether 
the defendant is able to serve community in place of any minimum mandatory period of 
confinement (jail). 
ZSee Footnote No. 1 on p. 3-498. •
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• Sanctions Following a Conviction for a OWl Offense: 
(continued) 

Post OWl Conviction Licensing Action; 
Type of Licensing Action 

(Susp/Rev); 1st off - Susp; 2nd and s~b. offs - Rev; OWl 
injury related offs, with or without great 
bodily harm - Rev §§343.10, 343.30 & 343.31 
For any person under 19 years old who operates a 
motor vehicle with a BAC/BrAC level of more than 
0.00 but less than 0.10 - Susp §346.63(2m) 

Term of License Withdrawal 
(Days, Months, Years, etc.): Non-injury related OWl offs; 1st off-Susp 6-9 

mas; 2nd off (win 5 yrs)-Rev 1 yr-18 mas; sub 
Qff (win 5 yrs)-Rev 2-3 yrs Note: A previous 
conviction includes refusals. Injury relateQ 
DWl offs Without great bodily harm - Rev 1 to 2 
yrs; With great bodily harm - ~ev Z yrs 
For any person under 19 years old who operates a 
motor vehicle with a BAC/BrAC level of more than 
0.00 but less than 0.10 - Susp-3 mas an 
occupational license is available (§343.30(lq) . 

•
 
OWl Offenses and Commercial Motor Vehicles (CHV)/Comme~cial Driver's licenses (COL): A person 
is "disqualified" from operating a CMY for 1 yr. (mand.) (3 yrs (mand.) if transporting 
hazardous materials) if, while driving a CMY, they (1) have a BAC/BrAC level of 0.04 or more, 
(2) are intoxicated or under the influence of alcohol or a controlled substance, (3) under the 
influence of any drug wich render them incapable of driving safely or (4) refuse to submit to a 
chemical test for either alcohol or drug concentrations. For either (1) a subsequent violation 
or (2) a combination of two or more violations of any of the above listed items, the 
"disqualification" is for life (lO,yrs mand.). In addition, a CMV operator who has any 
"measurable" amount of alcohol in their system must be placed "out-of-service" for 24 hours. 
Any person who operates a CMV with any "measurable" amount of alcohol in their system shall pay 
a forfeiture of $10. Any person who operates a CMY with a BAC/BrAC of between 0.04 and 0.10 is 
subject to the following criminal sanctions. For non-injury offs: 1st off-forfeiture of $150 
to $300; 2nd off (w/n 5 yrs)-jail 5 dys to 6 mas, fine-$300 to $1,000; 3rd or sub off (w/n 5 
yrs)-jail 30 dys to 1 yr, fine-$600 to $2,000. For an injury off; Jail-3D dys to 1 yr; 
fine-$300 to $2,000. For an off where there has been "great bodily" injury (Class E 'felony): 
Jail-not more than 2 yrs; fine-not mora than $10,000. Note: The minimu~ jail, and fine 
sanctions may be mandatory; see the Special Note and the cases cited in Footnote No.3 on p.

•
 3-495. See §§340.01(lv), 340.01(8), 340.,Ol(13m), 340.0l(9r)(intro.), 343.305(2),
 
343.305(3}(a}, 343.305(4} (c}2, 343.305(7)(b}, 343.31, 343.315, 346.63(5}(a}, '346.63(6}(a}, 
346.63(7)(a), 346.65(2j}, 346.65(3), 346.65(2u}(a}, 885.235(5)(a), 940.25(1}(intro.) ~nd 

940.25(1)(bm). 
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Sanctions Following a Conviction for a 
(continued) 

Mandatory Minimum Term of 
Withdrawal: 

Other: 
Rehabilitation: 

Alcohol Education: 

Alcohol Treatment: 
Alcohol Education/ 

DWI bffense: 

Non-injury relat~d DWI offs; 1st off - None1; 
2nd off - 60 d,S ; sub off - 90 dys2; lniYLY 
related DWI offs Without great bodily harm - 60 
dys; With great bodily harm - 120 dys 
For any person under 19 years old who operates a 
motor vehicle with a BAC/BrAC level of more than 
0.00 but less than 0.10 - None (An occupational 
license is available; see §343.30(lq).) 

Yes Persons convicted of a DWI related injury 
offense (without great bodily harm) must submit 
to an alcohol assessment and comply with a 
driver safety plan. Operating privileges shall 
be suspended if a person does not comply with 
Court-ordered alcohol/drug assessment (DWI 
screening), education or treatment program: see 
§343.30(lq)(c) & (d). 
Yes See above. 

Treatment as an Altern
ative to ·Criminal 
Licensing Actions 
(Describe): 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: No 
Terms Upon Which Vehicle 

Will Be Released: 
Other: Note: Vehicles may be impounded as a result of 

an operator-owner's failure to post security for 
an accident; see §344.14 and for a conviction of 
driving while license is either suspended or 
revoked; see §343.44(4). 

lA restricted "occupational license is available via the courts at any time. See §§343.10(4), 
343.30(lq)(b)(2) & 343.305(8)(d). This license is valid for the duration of the suspension or 
revocation period and, after such license expires, the persons may obtain a regular license 
(§§343.10(5) &343.38). A person is not eligible for an occupational license if their license 
has been either suspended or revoked for another offense within one (1) year. §343.10(2)(a)1 
2A restricted occupational license may be issued after this period of time. 

•
 

•
 

Note: Under §343.30(lq)(h), the license susp/rev period for a DWI offense conviction is 
reduced by any susp time imposed for a refusal (based on the same incident/occurrence). Also, 
license suspensions/revocations for DWI, refusal or admin. per se which are based on the same 
incident/occurrence must run concurrently. See §343.305(lO)(g). •3 - 498 
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Sanctions Following a ConvictiQn for a OWl Offense : 
(continued) 

Miscel l aneous Sanct ions 
Not Incl uded Elsewhere: A person who has not attained t he age of 19, may 

not operate a motor veh with a BAC 1 eve 1 of 0. 0 . 
up to 0.10; see §346.63(2m) ; for a violation of 
§346.63(2m) there is a l icense susp for 3 ~os 
For a 1st off . , an occupational hardship license 

· ;s avail able at any time; see §343.30( 1p). 
There is also a forfeiture of $10; see 
§346.65(2q) . 

Other Criminal Actions Related t o OWI : 

Homicide by Vehicle: 
State Has Such Law/ Type of Of.f : Yes Cl E felony where death is caused by 

operating a veh with negligence; Cl 0 fe lonv 
Where death is caused by operating a veh while 
under the influence of an intoxi cant or with a 
BAC/BrAC level of 0.10 or more. §§343.10, 
343.31(3)(c) & (3m)(a), 939.50 , 940 .09 and 940 . 10 

Sanctions: 
Criminal Sanction: 

Imprisonment (Term): Cl E fel ony-Not more than 2 yrs; Cl D felony-Not 
mo re than 5 yrs , §§343.10, 343.31, 939.50, 
940.09 and 940 . 10 

Mandatory Minimum Term: None 
F i ne ( $ Range) : Cl E felony - Not more than $10,000; C! 0 fe!ooy 

- Not more than $10.000 . 
Mandatory Mi nimum Fine: ,.one 

Administrative Licensing Action: 
Licensing Authori led and 

Type of Action: For Cl E & D felonies - Rev §§343.10 & 343.31 
Length of Term of 

Licensing Withdrawal: Cl E felony - 1 yr; Cl 0 felony - 5 yrs 
§§343 . 10 & 343.31 

Mandatory Action--Hinimum 
Length of L i ceMe 
Withdrawal: Cl E felony - 15 dys ; Cl D felony - IZO dys A 

restricted occupational l i cense may be issued 
after th ese periods . §§343. 10 & 343.31 

Other : Special Note: ln lieu of a cont inuous prison 
sentence, a defendant may serve a series of 
periods of not less than 48 hrs nor more t han 3 
dys. §969.08( 10 )( b) & 973.03(5) 
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Other Criminal Actions Related to DWI: (continued) 

Driving While License Suspended or Revoked
 
Where the Basis Was a DWI Offense: See Vehicle Impoundment/Confiscation on p. 3-498.
 •

Sanction: 
Criminal: 

Imprisonment (Term): 

Mandatory Minimum Term 
of Imprisonment: 

Fine ($ Range): 

Mandatory Minimum Fine: 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev) : 
Lengt~ of Term of License 

Withdrawal Action: 
Mandatory Term of License 

Withdrawal Action: 

1st off-None; 2nd off 1-10 dys to 6 ~s; 1rQ 
Qfil_30 dys to 911Os; 4th off l-60 dys to 1 yr; 
5th and subsequent offs l-6 IIOS to 1 yr §§343.3l 
and 343.44 ~ee Footnote No.2. 

1st off-None; 2nd off 1-10 dys; 3rd off l-30 dys; 
4th off 1_60 dys; 5th & sub. off 1_6 IIOS. See 
Footnote No.3. 
1st off-$150 to $600; 2nd off l-$300 to $1,000; 
3rd off 1-$l,OOO to $2,000; 4th off 1-$l,500 to 
$2,000; 5th and subsequent offs 1-$2,OOO to 
$2.500 §§343.31 and 343.44 
1st off-$150; 2nd off 1-$300; 3rd off l -$l,OOO; 
4th off l -$l,500; 5th & sub. off 1-$2.000 See 
Footnote No.3. 

Rev §343. 3l( 3) (g) 

6 I80S §343.31(3)(g) 

15 dys Under §343.10, after this period of 
time, a person may obtain a restricted •
occupational license. However, a restricted 
license is not available if there has been a 
previous susplrev wIn 1 yr for an offense for 
which a person has received a license susp/rev 
(§343.l0(2)(a)). 

lWithin 5 yrs 
2Note : There are different sanctions for persons who operate a CMV while they are 
"disqualified" from driving such a vehicle; see §343.44(2m). 
3The minimum fine sanctions appear to be mandatory; see the cases cited in Footnote No. 3 on p. 
3-495. Notwithstanding the cases cited in this footnote, a defendant may not have to serve 
these minimum jail sentences. E.g., §973.03 provides for "home detention" in lieu of 
imprisonment. •3 - 500 
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•
 Other Criminal Actions Related to OWl: (continued)
 

Habitual Offender Laws: 
State Has Such Law (Yes/No): Yes §§35l.0l to .11 
Grounds for Being Declared an 

Habitual Offender: Four or more serious offs or 12 or more minor 
moving violations win 5 yrs 

Term of License Rev While 
Under Habitual Offender Status:	 5 yrs §351.025(1) (A hardship license l may be 

issued after.2 yrs of the rev period have 
passed; see §351.07) 

Type of Criminal Offense if
 
Convicted on Charges of
 
Driving While on Habitual
 
Offender Status Misd
 

Sanctions Following a Conviction of
 
Driving While on Habitual Offender
 
Status:
 

Imprisonment (Term): Not more than 180 dys2 
H~ndatory Minimum Term of 

Imprisonment: See Footnote No 3. 
Fine ($ Range): Not more than $5,0002 

Mandatory Minimum Fine ($): See Footnote No 3. 
Licensing Actions (Specify): None 

•
 
Other State Laws Related To Alcohol Use:
 

Laws Requiring BAC Chemical Tests on
 
Persons Killed in Traffic
 
Accidents: 

State Has Such a Law (Yes/No): Yes §346.71(2) 
BAC Chemical Test Is Given to the 

the Following Persons: 
Driver: Yes 
Vehicle Passengers: No 

Pedestrian: Yes (14 years or older) 

llf an habitual offense is issued a hardship license, they are subject special sanctions if 
they commit a traffic offense while driving on such a license. For the traffic offense 
committed, the violator is subject to a fine that cannot exceed 200% of the maximum fine and/or 
not more than two (2) times the maximum jail sentence for such offense. See §§35l.07 (Wis. Act 
105, §§272, 273 & 274) 

• 
2These sanctions are in addition to any other sanction that may be imposed for driving while 
license is suspended or recoked under §343.44. See also §35l.1l. 
3Although there is no minimum sentence, the law states that no portion of the sentence is to be 
suspended; see §35l.08. Certain work privileges may, however, be allowed; see §56.08. 
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Other State Laws Related To Alcohol Use: (continued) 

Laws Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 

Minimum Age (Years) Possession: 

Minimum Age (Y~ars) Consumption: 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 

"Dram Shop Law" Concept Has Been 
Adopted Via a Change to the Common 
Law-Rule by Action of the Highest 
Court of Record in the State(Cas~ 

Citation): 
i Dram	 Shop Actions-Social Hosts: 

Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: 
Term of Imprisonment: 
Fine ($ Ran'ge): 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic -Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

•
21 (Year Eff: 1986)§§125.02(8m), 125.07(1) &
 
125.07(4)
 
21 Applies to-either possession or consumption
 
in public places unless accompanied bya parent
 
or guardian §§125.07(1) &125.07(4)
 
21 Applies to either possession or consumption
 
in public places unless' accompanied by a parent
 

·or guardian §125.07(4) 

Yes §l25.035 Note: Liability is limited fo
 
the serving of alcoholic beverages to minors;
 
case law noted below may have been abrogated in
 
part.
 

Sorenson v. Jarvis, 350 N.W.2d 108 (Wis. 1984) 1 
Yes §125.035 Note: Liability limited to the 
actions of intoxicated minors. See also, Koback 
v. Crook, 366 N.W.2d 859 (Wis. 1985) which also 
limited liability to the actions of intoxicated 
mi nors. 
None • 
Misd §§125.07(2)(a) & (b) and 939.60 
Not more than 60 dys 
$100-500 

Yes Susp/Rev §125.12 
~-Not more than 90 dys; Rfy-at least 12 mas 

lThe holding in this case applied Qflly to the actions of intoxicated minors. 
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STATE - Wisconsin 

•
 

•
 

Other State Laws Related To Alcohol Use: (continued) 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action: 

Term of Imprisonment: 
fine ($ Range): 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age: 

License to Serve Alcohlic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

All offs are violations and, therefore, they are 
not criminal offs. ~125.07(1)(a) &.(b) 
MIA 
1st off - Not more than $500; 2nd and subsequent 
offs (w/n 12 mos) - $200-500 

Yes fo.r2nd and subsequent offs; §125.07( 1)(b) 
1st offs - None; 2nd offs (w/n 12 ·mos) - Susp. 
not more than 3 dys; 3rd ·offs (w/n 12 mas) 
Susp. 3 to 10 dys; 4th off (win 12 mas) - Susp. 
15 to 30 dys (Also, possible Susp/Rev under 
§125. 12; ~-Not more than 90 dys; ~-at least 
12 IIOS) 

No 

Yes §346.935(2) & (3) 
.Yes - dri ver and passengers .:§346; 935 ( 1) (Does 
not apply to a motor bus.) 
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STATE: WYOMING 

•
 
General Comments:
 

Basis for a OWl Charge:
 

Standard OWl Offence: 

Illegal Per Se Law (BAC Level):
 
Presumption (BAC Level):
 
Types of Drugs/Drugs and Alcohol:
 

Other:
 

Chemical Breath Tests for BAC Level: 

Preliminary Breath Test Law: 
Implied Consent Law: 

Arrest Required (Yes/No): 
Implied Consent Law Applies to 

Drugs (Yes/No): 
Refusal to Submit to Chemical 

Admitted into Evidence: 
Other Information: 

• Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent Law: 

See Wyoming Statutes Annotated. 

Under the influence of alcohol
 
§31-5-233( b) (i i) (A)
 
0.10 1 §31-5-233(b)(i)
 
None
 
Under the influence of (1) A Controlled
 
Substance2 or (2) a Combination of Alcohol and
 
Any Controlled Substance §31-5-233(b)(ii)(B) &
 
(C)
 
For Commercial Motor Vehicle Operators, see p.
 
3-509.
 

Yes §31-6-102(a)(i) 

Yes §31-6-102(a)(i) 
Test 

Yes (Criminal and Civil Cases) §31-6-105(f) 
A test may be required in cases where serious 
bodily injury or death has resulted; see 
§31-6-102 (d) . 

Blood:
 
Urine:
 
Other:
 

Adjudication of OWl Charges: 

Mandatory Adjudication Law (Yes/No): 
Anti-Plea Bargaining Statute (Yes/No): 

Pre-Sentencing Investigation Law (PSI) 
(Yes/No): 

Yes 
Yes 
None 

No 
Yes §31-5-233(j) A OWl charge may not be 
reduced or dismissed, unless the State in open 
court moves or files a statement containing 
supporting facts to indicate that there is 
insufficient evidence to support the original 
OWl charge. 

No 

• 
1This State's illegal per se law also makes it an offense to operate a motor vehicle with 
either (1) a breath alcohol concentration level of 0.10 or more or (2) a urine alcohol 
concentration level of 0.10 or more (grams of alcohol per 75 milliliters of urine). 
~31-5-233(a) & (b)(i) 

Includes glue, aerosol or other toxic vapor; see §31-5-233(a)(ii). 
,------- .. ---1-~---- 3 - 50S
I I 

10th Editioni Preceding Page Blank;. 
L. ~ I 



STATE - Wyoming 

Sanctions for Refusal to Submit to a 
Chemical Test: •Refusal to Take a Preliminary Breath Test: 

Criminal Sanctions (Fine/Jail): H/A
 
Administrative Licensing Action
 

(Susp/Rev) : N/A
 
Other: . MIA
 

.Refusal to la~e Implied Consent 
,Chemical Test:
 

Criminal Sanction (Fine/Jail): None
 
Administrative Licensing Action
 

(Susp/Rev) :	 1st Refvsal-Susp 6.us (Mandatory); 2nd or Sub. 
Refusal -Susp. 1 yr &6 -as (18 mos) 
(Mandatory) §§3l-6-l02(c),3)-6-107(a) & 
31-7-l05(d)(iv)(O) 
Special Note: . If a person refuses to submi t to 
chemical test but, nevertheless, pleads guilts 
to a OWl offense win 10 dys of· arraignment, the 
susp. for refusal shall not take effect. See 
§31-6-107(a)(iii). 

Other:	 Hone 

Sanctions Following a Conviction	 for a OWl Offense: 

Criminal Sanctions:
 
Imprisonment:
 

Term (Day, Month, Years,
 •
Etc. ) :	 1st off Misd - Not more than 6 mas; Subsequent 

offs (w/n 5 yrs) Misd - 7 dys to 6 .05
2; Serious 

bodily iniury OWl off (§31-5-233(g», 1st off 
Not more than 1 yr; Subsequent offs - Not more 
than 20 yrs §31-5-233(e) & (h) 

Mandatory Minimum Term:	 Subsequent OWl offs (w/n 5 yrs)-7 dys 
§31-5-233(e) 
Special Note: Under §31-5-233(g), a defendant 
may be allowed out of jail long enough to 
complete actual hrs of employment or education 
and a reasonable time to travel to and from his 
place of employment or school (i.e., work/school 
release program) 

lA person is also subject to this enhanced licensing sanction if they have been convicted of.a 
~revious OWl offense. §3l-6-107(a)(ii)(B) , . 

The discretionary portion of a jail sentence may be supended if the defendant agrees to.pursue 
and complete an alcohol education and treatment program; see §31-5-233{e). •
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STATE - Wyoming 

Sanctions Followinq a Conviction for a OWI Offense:• (continued) 

Fine: 
Amount ($ Range): 

Mandatory Min. Fine ($): 

Other' ~enalties: 

Community Servi ce: 
Restitution 

(eg Victim's Fund) 

Other: 

Administrative Licensing Actions: 
Pre-DWI Conviction Licensing Action: 

Administrative Per Se Law: 

•	 Other: 

1st off - Not more thari $750; 'Subsequent' offs 
$200 to 750; Serious bodily i'njury OWI"off - l.ll 
off - Not more than $5.000; subsequent off - not 
more than $10.000 (§§6-10-101 & 6-10-102) 
(Note: A surcharge of $50 is assessed against 
convi cted OWI offende'rs. This surcharge'i s 'used 
to help finance the Victims' Compensation fund. 
See §1-40-119.) 
None 

None 

Yes The State has a Victims' Compensation Act. 
§1-40-l02 et seq. 
None 

Yes-o.10 BAC Susp. 90 dysl&2 (For a subsequent 
action w/n'5 yrs, thi~ susp. ,is mandatory.), See:' 
§§3l-5-l205(k), 3l-6-102(e), 3l-6-103(b), 
31-7-l05(d) and 31-7-138. 
Special Note: There appears lobe a confl i ct 
between §§31-6-103(b) and 31-7-105(d). Section 
31-6-103(b) (See the last sentence.) seems to 
grant the licensing agency (hearing examiner) 
the authority to provide for limited driving 
privileges in hardship situations to persons who 
have submitted to an implied consent test and 
who are found to be' in viblatidn of the admin. 
per se provisions (§31-6-l02(e). However, 
§31-7-105(d)(iv)(D) clearly states that no such 
limited privileges are to be granted to a person 
who has had their driver's license suspended 
under §31-6-102 . 

•	 lFor a 1st admin. per se action, the 90 day suspension may be'modified to allow for'1~m1te& 
driving privileges in hardship'situations; see §§31-6-l03(b) &31-7-105(d)(ii). 
2See Footnote No. 1 on p. 3-508. 
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STATE - Wyoming 

Sanctions Following a Conviction for a OWL ·Offense: 
(continued) •

p'ost	 OWL Conviction Licensing Action:
 
Type of Licensing Action
 

(Susp/Rev) :	 1st Qff-Susp; 2nd Qff (win 5 yrs)- Susp; 3rd & 
Sub. offs (win 5 yrs)- Rev; OWL SeriQus bQdily 
Injury offs- Rev §§3l-7-l05(d), 3l-'7-l27(a)(ii) 
& 3l-7-l28( b), 

Term	 of License Withdrawal 
l(Days, Months, Years, etc.): 1st off - 90 dysl; 2nd Qff (win 5 yrs) - 1 yr ; 

l3rd & subsequent Qffs - 3 yrs ; O~l SeriQus 
bodily injury Qffs - See the comment below. 

Mandatory Minlmum Term of 
Wi thdrawal:	 1st off - Hardship driving privileges are 

available; see Rehabilitation; 2nd off (win 5 
yrs) - 1 yr; 3rd & subsequent Qffs (win 5 yrs) 
3 yrs; OWL SeriQUS bodily injury offs - See the 

. Comment below. 

,Comment: A conviction for OWL seriQus bQdily 
injury offense results in mandatory license 
revQcatiQn action; see §31-5-233(h)(iii)). 
However, Wyoming law dQes not prQvide specific 
guidance as to the revocati,on periods for either 
first or subsequent offenses. 
For a first offense, the law establishes nQ 
clear periQd Qf mandatQry license revQcatiQn. •The mandatory one (1) year license revocation 
prQvisiQns Qf §3l-7-l27(a)(i) & (b) WQuld nQt 
apply to a first conviction for a OWL serious 
bQdily injury Qffense as such Qffenses are nQt 
felonies. This section provides for a one (1) 
year mandatQry license revQcatiQn fQr 2nY felQny 
cQnviction related tQ the operation Qf a motQr 
vehicle. However, a felony is defined as any 
offense for which a persQn may be sentenced tQ 
serve mQre than one (1) year in prison; see 
§6-l0-l0l. But, a first OWL seriQus bQdily 
injury offense conviction, the maximum prison 
term is only one (1) year (§3l-5-233(h)(i); 
thus, this offense is not a felony.) Of course, 
(2) the three (3) year mandatory license 
revocation for OWL convictions (§3l-5-233 
convictions) under §3l-7-l27(a)(ii) would only 

,occur	 if this is a third or subsequent offense 
committed with a five (5) year period (see 
below). As a result, the law does not provide 
for a specific license revocation period for a 
first OWl serious bodily injury offense. 

lA person convicted of a OWL offense shall have the s~spension period for this offense reduced 
by 90 days if such person was also subject to a suspension under the admin. 'perse la~; see 
§3l-6-l02(e). •
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STATE - Wyoming 

• Sanctions Following a Conviction for a OWl 
(continued) 

• Other: 
Rehabilitation: 

Alcohol Education: 

Offense: 

C~nt (continued): 
As far as mandatory license revocations, for 
subsequent offenses are concerned, the'issue is 
whether a conviction for such an offense will 
result in either a one (1) year or a three (3) 
year period of revocation. Subsequent 
convictions for OWl serious bodily injury 
offenses are felony convictions since a 
defendant may be sentenced to serve up to 20 
years in prison (§§6-1-101 and 
31-5-233(h)(ii)). Consequently, a license would 
be revoked for at least one (1) year as noted 
above under §31-7-127(a)(i) ~ (b). However, as 
also noted above, if three (3) or more 
subsequent OWl convictions occur within a five 
(5) year period, a license could, it appears, be 

',revoked	 for three (3) years. (Note: Section 
31-7-127(a)(ii) does not distinguish between 
subsequent "regular" and subsequent serious 
bodily injury OWl offenses for license 
revocation purposes. As such, it appears that 
the three (3) year license revocation period 
applies to both types of offenses.) 

Yes 1. The court may suspend part or all of the 
discretionary portion of an imprisonment 
sentence under §31-5-233(e) if the defendant 
agrees to pursue and completes an alcohol 

,education or treatment program as prescribed by 
the court. 

DWl Offenses and Commercial Motor Vehicles (CMV)/Commercial Driver's Licenses (COL): A person 
is "disqualified". from operating a CMV for not less than 1 yr (1 yr mand.) (not less than 3 yrs 
(3 yrs mand.) if transporting hazardous materials) if, while driving a CMV, they (1) have a 
BAC/BrAC/UrAC (UrAC = grams of alc per 75 milliliters of urine) level of 0.04 or more, (2) are 
under the influence of alcohol or a controlled substance,or (3) refuse to submit to a chemical 
test for alcohol concen~ration. ~ote: The disqualification provision (§31-l7-111) applies 
only to a refusal to submit to a chemical test for an alcohol concentration; however, the CMV 
implied consent provision (§3l-17-1l3) applies to refusals to submit to chemical tests for both 
an alcohol concentration and the presence of controlled drugs. For either (1) a subsequent 
violation or (2) a combination of two or more violations of any of the above listed items, the 
"disqualification" iS,for life (10 yrs mand.). In addition, a CMV operator who has any 

• 
~Idetectabl e" amount of al cohol in thei r system must be pl aced "out-of-servi ce" for 24 hours. 
Finally, it i,s a misd.to violate any provision of the CMV/COL law; for a 1st off, the 
sancti,ons are impri sonment for not more than. 90 dys and/or a fi ne of not more than $750, and,' 
for a 2nd or subsequent off, ,imprisonment for not more'than 6 mos and/or a fine of not more: 
than $750. See §§31-17-102(a)(ii) & (vii), 31-17-111, 31-17-112, 31-17-113 and 31-17-120. 
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STATE - Wyoming 

Sanctions Following a Conviction for a OWl Offense: 
(continued) 

2. In order to obtain har~ship drivirg •
privileges, the defendant must agree to pursue 
and complete an alcohol educatio~ and t~eatment 
program as the driver licensing agency 
prescribes; see §31-7-105(d). 

Alcohol Treatment:	 Yes See Alcohol Education above. 
Alcohol Education/ 

Treatment as an Alt~~n
ative to Criminal 
Licensing Actions 
(Describe): Yes See Alcohol Education,above. 

Vehicle Impoundment/Confiscation:
 
Authorized by Specific
 

,~.tatutor:y Authori ty: No
 
Terms Upon Which Vehicle
 

Will Be Released:
 
Other:	 For a subsequent OWl conviction (w/n 2 yrs), a 

defendant's veh registration shall be suspended 
for the same period as their license rev/susp; 
see §3l-7-l28(c). 

Miscellaneous Sanctions
 
Not Included Elsewhere: None
 

Other Criminal Actions Related to OWl: 

Homicide by Vehicle: •
State Has Such Law/Type of off:	 Yes, two types of offs; 1.) Death caused by 

operation of a veh in violation of the motor 
vehs laws regulating tra~fi,c control, Misd. 2.) 
Aggravated veh homi tide if death caus.ed vi a OWl 
Felony §§6-2-1ri6 &6-10-101. 

Sanctions:
 
Criminal Sanction:
 

Imprisonment (Term):	 1.) Death by a violation of the motor veh laws 
Not more than 1 yr; 2.) Aggravated veh homicide 
if death caused via OWl - Not more 'than 20 yrs 

Mandatory Minimum Term:	 None 
Fi ne ($ Range):	 1.) Death caused by a violation of the motor veh 

laws - Not n{ore than $2,000 2..) Aggravated veh 
homicide via OWl - None 

Mandatory Minimum Fine: Mane 
Administrative Licensing Action: 

Licensing Authorized and 
Type of Action: R~v §§6-2-106(c), 3l-7-105(d)(iv)(A), 

31-7-127(a)(vii) & 31-7-127(b) 
Length of Term of 

Licensing Withdrawal: 1 yr 
Mandatory Action--Minimum 

Length of License 
Withdrawal: 1 yr 

Other: Hone •3 - 510 
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STATE - Wyoming 

• Other Criminal Actions Related to OWl: (continued) 

Drivin~ While License Suspended or Revoked
 
'Whe're the Basis lola's a OWl Offense:
 

Sanction:
 
Crimi nal :
 

, \ 

Imprisonment (Term): Misd - Not more than 6 -os §31-7-134( a) 
Manda~ory Min{mum Term 

of Imprisonment: None 
Fine ($ Range): Not more than $750 §3l-7-l34(a) 
Mandatory Minimum Fine: Hone 

Administrative Licensing Actions: 
Type of Licensing Action 

(Susp/Rev): Susp or rev 
Length of Term of License 

Withdrawal Action: The original susp or rev period is extended 1 
yr. §31-7-134(b) 

Mandatory Term of License 
. Withdrawal Action: The original susp or rev period is extended 1 

yr. §31-7-l34(b) 

• 
Habitual Offender Laws:
 

State Has Such Law (Yes/No): No
 
Grounds for Being Declared an
 

Habitual Offender:
 
Term of License Rev While
 

Under Habitual Offender Status:
 
Type of Criminal Offense if
 

'Convi cted 01') Charges of
 
Driving While on Habitual
 
Offender Status
 

Sarictions Following a Conviction of
 
Driving While'on Habitual Offender
 
Status:
 

Imprisonment (Term):
 
Mandatory Minimum Term of
 

Imprisonment: 
Fine ($ Range): 
Mandatory Minimum Fine ($): 
Licensin.g ..Actions (Specify): 

•
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STATE - Wyoming 

Other State Laws Related to Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
BAC Chemical Test Is Given to the 

the Fo11o",:ing Persons: 
Driver: 
Vehicle Passengers: 
Pedestrian: . 

Laws	 Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 
Minimum Age (Years) Possession: 

Minimum Age (Years) Consumption: 

Dram	 Shop Laws and Related Legal Actions: 
State Has a Dram Shop Law (Yes/No): 
"Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the State (Case 
Citation): 

., ~~ -:' 

Dram	 Shop Actions-Social Hosts: 

Other: 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type	 of Criminal Action: 

Term	 of Imprisonment: 
Fine	 ($ Range): 

No 

21 §12-6-101(a) & (c) (Year E(f: 1988) 
21 Applies to possession in a p~blic ~lace; 

there are exemptions for either employment or by 
order o:f a parent. §12-6-l01(b) 
None 

Yes	 Limited l §12-8-30i 

No Note: Case law, McClell~n v. Tottenhoff, 
666 P.2d. 40a (Wyo. 1983), was ~p~arentlY 

indirectly abrogated by §12-8-301 
Yes Limited Social hosts who ser~e alcoholic 
beverages ill~gally, such as to persons who are 
under 21 years old and who are not their child 
or ward, etc" may be liable for the resulting 
damages. §12-8-301(c)1 
None 

Nisd. Limited App~ication2 Onder 
§§ 12-5-30 1(a) (v) & 12-8':'1 ell >it i si 11 ega'l for 
licensees to sell sealed packages of alcoholic 
beverages to intoxicated persons ~n certain 
"drive-in areas." 
~ot more than 6 mos 
Not more than $750 

•
 

•
 

lSec. l2-8-301(a) specifically prohibits dram shop type actions against ~ (e.g., licensees 
and social hosts) who has legally served or furnished alcoholic beverages to another person. 
Dram shop liability only applies if the person serving or furnishing such beverages violates
 
Title 12, Alcoholic Beverages, of the Wyoming Statutes.
 
2previous law, §12-5-501, concerning the selling of alcoholic beverages to intoxicated persons
 
generally was repealed.
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STATE - Wyoming 

• Other State Laws Related to Alcohol Use: (continued)
 

Administrative Actions Against Owners of
 .,Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages
 
Withdrawn (Yes/No):	 Yes §12-7-101 Limited Application 1 . See 

§12-5-301(a)(v) and the stateme~t above under 
criminal sanctions. 

Length of Term of License Withdrawal:	 A susp is not to exceed the balance of the term 
for whi ch the 1i cense was issued;: as for rev, no 
time period is specified in the statute. 
§12-7-102 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action: Misd §§12-5-301, 12-6-101 and 12-8-101 
Term of Imprisonment: Not more than 6 ~s 

fine ($ Range): Not more than $750 

• 
Administrative Actions Against Owners of
 

Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 

License to Serve Alcohlic Beverages 
Withdrawn (Yes/No): Yes Susp or rev where there is gross violation 

of the law 
Length of Term License Withdrawal:	 A susp is not to exceed the balance of the term 

for which the license was issued; as for rev, no 
time period is specified in the statute. 
§12-7-102 

Anti-Happy Hour Laws/Regulations: No 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): No
 
Anti-Consumption Law (Yes/No): No
 

• l See footnote No.2 on p. 3-512. 
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APPENDIX A
 

• ITEM:	 UNIFORM VEHICLE CODE (UVC) 
General Comments:	 The UVC as revised by the National Committee on 

Uniform Traffic Laws and Ordinances in 1987. 

Basis for a OWl Charge: 

Standard OWl Offense: Under the Influence of Alcohol §11-902(a)(2)
 
Illegal Per Se Law (BAC/BrAC Level): 0.081 §§11-902(a)(1) & 11-903(a)(5)
 
Presumption (BAC Level): 0.08 §11-903(b)(3)
 
Types of Drugs/Drugs and Alcohol: Under the influence of (1) Any Drug, (2) a
 

Combination of Drugs or (3) a Combination of 
Alcohol and Drugs §11-902(a)(3) & (4) 

Other: None 

~hemical Breath Tests for BAC/BrAC Level: 

Preliminary Breath Test Law:	 Yes §6-208 
Implied Consent Law: 

• 
Arrest Required (Yes/No): No - A formal arrest is not required in all DWI 

situations. A chemical test may be administered 
under the following conditions where there is 
evidence showing probable cause of a OWl offense 
and one of the following exists: (1) an arrest 
for a DWI offense; (2) an accident; (3) a 
refusal to submit to preliminary breath test; 
and, (4) a preliminary breath test was 
administered and indicates a BAC/BrAC	 level of 
0.08 or more. §6-207 

Implied Consent Law Applies to 
Drugs (Yes/No): Yes §6-207 

Refusal to Submit to Chemical Test 
Admitted into Evidence: Yes (Criminal & Civil Cases) §11-903(c) 

Other	 Information: A driver may be compelled to submit to a 
chemical test if they are involved in an 
accident resulting in death or serious personal 
injury to another person and there is reason to 
believe that they are guilty of a OWl offense. 
§6-209 

Chemical Tests of Other Substances for BAC Level
 
Which Are Authorized Under the Implied Consent Law:
 

Blood: Yes §6-207(a)
 
Urine: Yes §6-207(a)
 
O~her:	 None 

• lTheUVC1s, illegal per se provls10n also makes it an offense to operate a,motor vehicle with a 
breath alcohol concentration level of 0.08 or more. 
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Uniform Vehicle Code 

Adjudication of DWI Charges: 

Mandatory Adjudication Law (Yes/No): 
Anti-Plea Bargaining Statute (Yes/No): 

Pre-Sentencin~ Investigation Law (PSI) 
. (Yes/No): 

Sanctions for Refusal to Submit to a BAC 
Chemical Test: 

Refu~al to Take~ Preliminary Breath Test: 
Criminal Sanctions (Fine/Jail): 
Administrative Licensing Action 

(Suspension/Revocation): 
Other: 

Refusal to Take Implied Consent 
Chemical Test: 

Criminal Sanction (Fine/Jail): 
Administrative. Licensing Action 

(Suspension/Revocation): 

" Other: 

No •No However, the prosecution must state for the 
record the factual basis for substituting 
another charge for a DWI one and whether an 
alcoholic beverage or any drug has been ingested 
by or administered to the defendant in 
connection with the offense. §ll-905 

Yes Alcohol Screening §11-904(a)
 
Special Note: Prior to sentencing, a victim's
 
impact statement may be made to the court either
 
orally or in writing; see §11-906.
 

None 

None 
None 

None •Rev-6 mos/l yr. ' §§6-207(c) & 6-213(a)(1) 
Note: The UVC recommends that either a 6 month 
or a 1 year revocation period be adopted by the 
States as a licensing sanction for an implied 
consent law refusal. 
None 

lUnder §6-214, a ~imited license may be issued after 30 days of the revotation period have 
.passed. The limited li,cense can only be issued if (1) no prior limited license has been issued 
within the preceeding 12 months and (2) there have been no prior revocations .. This section 
imposes no specific restrictions on a person's use of this license. However, it does grant the 
licensing agency the ,authority to impose any conditions or limitations on the use of·such 
license as it deems are needed for the public's safety. •
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Uniform Vehicle Code 

• Sanctions Following a Conviction for a OWl Offense: 

Criminal Sanctions: 
Imprisonment: 

Term (Day, Month, Years, 
Etc.) : 1st off-Misd l-10 dys to 1 yr; 2nd. & sub. 

off-Misd l -90 dYs to 1 yr. §11-902(c) 
Mandatory Minimum Term: None2 

Fine: 
Amount ($ Range): 1st off-Misd-$100 to $1,000; 2nd &'sub~ 

off-Misd-Not more than $1,000 §11-902(c) 
Mandatory Min. Fine ($): None2 

Other Penalties: 
Community Service:	 Possible as a condition of either probation or 

suspension of a OWl imprisonment sanction. See 
§17-103(b). 

Restitution 
(eg Victim's Fund):	 Possible as a condition of either probation or 

suspension of a OWl ~mprisonment sanction. See 
§17-103(b). 

Other:	 Attendance and satisfactory completion of a 
driver improvement course may be ordered by the 
court. §17-103(a)(3) 

• Administrative Licensing Actions: 
Pre-OWl Conviction Licensing Action: 

Administrative Per Se Law: BAC/BrAC O.OS-Rev 3 mos/6 mos3 (Note: The UVC 
recommends, that for an admin. per se violation, 
the States revoke a license for either 3 or 6 
mos.) §§6-207(d), (e) & (f) and 6-213(a)(2) 
See Special Note on p. A-4. 

Other:	 Under §§6-210(a)(1) and 6-215, a person's 
license may be suspended for not more than 
yr if they have committed (but have not 
necessarily been convicted of) an off that 
requires mandatory license revocation (e.g. OWl). 

lSince §11-902 does not declare that a OWl offense (either a 1st or a subsequent offense) is a 
felony, it is a misdemeanor via the provisions of §17-101. 
2See §17-103(c) where a court may probate or suspend sanctions for any misdemeanor traffic off 
unless such penalities are made specifically mandatory by law. 
3Under §6-214, a limited license may be issued after 30 days of the revocation period have 

• 
'passed. The limited license can only be issued if (1) no prior limited license has been issued 
within the preceeding 12 months and (2) there have been no prior revocations. This section 
imposes no specific restrictions on a person's use of this license. However, it does grant the 
licensing agency the authority to impose any conditions or limitations on the use'of such 
license as it deems are needed for the public's safety. 
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Uniform Vehicle Code 

Sanctions Following a Conviction for a DWI Offense: 
(continued) 

Post DWI Conviction Licensing Action: 
Type of Licensing Action 

(Suspension/Revocation): 

Term'of License Withdrawal 
(Days, Months, Years, etc.): 

Mandatory Minimum Term of 
Withdrawal: 

Other: 
Rehabilitation: 

Alcohol Education: 
Alcohol Treatment: 
Alcohol Education/ 

Treatment as an Altern
ative to Criminal 
Licensing Actions 
(Describe): 

Vehicle Impoundment/Confiscation: 
Authorized by Specific 

Statutory Authority: 
Terms Upon Which Vehicle 

Will Be Released: 
Other: 

Miscellaneous Sanctions 
Not Included Elsewhere: 

•
 
Rev (1st and sub. off) §6-206(2) See the 
Special Note below. 

1 yr (1st and sub. off) §6-213(a)(3), (4) or (5) 

See Footnote No.1 and Miscellaneous Sanctions 
below. 

Yes (1st and sub. off) §11-904(b) 

No 

Following a DWI conviction, a defendant may have •
his/her vehicle(s) registration(s) suspended. 
Note: The UVC does not recommend a length of 
time for such suspension. §17-301(2) 

After the revocation period, a new license shall 
not be issued until the person satisfies the 
State licensing agenc~ that it is reasonably 
safe to per~it them to drAve; see §6-213(b). 

lUnder §6-214, a limited license may be issued after 30 days of the revocation period have 
passed. The limited license can only be issued if (1) no prior limited litense has been issued 
within the preceeding 12 months and (2) there have been no prior revocations. This section 
imposes no specific restrictions on a person's use of this license. However, it does grant the 
licensing agency the authority to impose any conditions or limitations on the use of such 
license as it deems are needed for the public's safety. 

Special Note: If a .person receives revocations for both an admin. per ~e violation and for a 
DWI conviction based on the same occurrence, the total revocation period that shall be imposed 
cannot exceed the longer of the two revocation periods; see §6-213(d). •
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Uniform Vehicle Code 

Other Criminal Actions Related to OWl:
• Homicide by Vehicle:
 
UVC Has Such Law/Type of Offense: Yes-Misd-or Felony1 §11-907(a) 
Sanctions: 

Criminal Sanction: 
Imprisonment (Term): 3 mas to 1 yr in the county jailor not less 

than than·l yr nor more than 5 yrs in the 
penitentiary §11-907(b) 

Mandatory Minimum Term: None2 

.Fine-($Range): .. $500 to $2.000 §11-907(b) 'Note: The fine 
sanction does not apply if the penitentiary 
imprisonment sanction is imposed. 

Mandatory Minimum Fine: NoneZ 

Administrative Licensing Actio~: 

Licensing Authorized and 
Type of Action: Rev §6-206(1) 

Length of Term of 
Licensing Withdrawal: 1 yr §6-213 (a) (3), (4) 0 I' ( 5) 

Mandatory Action--Minimum 
Length of License 
Withdrawal: 1 yr §§6-206 & 6-213(a) (3), (4) or (5) See 

Footnote No.1 on p. A-4 . 

• 1Comment: It appears that a UVC vehicle homicide offense could be classified as either a 
misdemeanor or a felony depending upon whether respectively a defendant is given the county 
jaU sanction (3 mos-l yr) or the penitentiary one (1-5 yrs). At first impression, it would 
seem that a vehicle homicide offense should be classified as a misdemeanor under §17-l01(a) 
since §11-907 is silent as to such classification. However, if certain general principles of 
criminal law as well as other ijVC provisions are applied, UVC vehicle homicide could be 
classified as either a misdemeanor or a felony depending upon how long and where a defendant is 
to be incarcerated. In brief, using these general principles,a crime is classified as a 
misdemeanor if an incarceration sanction does not exceed one year and/or such is to be served 
in a county (or local)'jail; a crime is classified as a felony if an incarceration sanction is 
greater than one year and/or such must be served in a State penitentiary. Thus, under these 
principles, it is possible that an offense, such as UVC vehicle homicide, could have a dual 
classification (misdemeanor or felony) depending upon the type of incarceration sanction 
imposed by the court. See 21 Am Jur 2d, Criminal Law, §29 and the definition of a felony in 
Black's Law Dictionary, 4th Ed., 1968. Further support for dual classification comes from the 
UVC itself. Under §17-201, a person convicted of a felony is to be sentenced to a term of 
imprisonment of not less than 1 yr nor more than 5 yrs; this sanction is identical to one of 
the sanctioning options under §ll-907(b). Thus, although there is no specific .language .on thi~ 

matte~, it seems only reasonable to conclude that the UVC would classify a vehicle homicide 
offense .as a felony if a defendanL is given the penitentiary incarceration sanction. To 
classify a vehicle homicide as a misdemeanor when the sanction imposed on a defendant is the 
same as for a general UVC felony offense would render the UVC inconsistent in sarictioning and 
classification matters; such a result does seem warranted if a more logical 
classification/sanctioning scheme can be justified. 

• 
2See §17-103(c) where a court may probate or suspend sanctions for any misdemeanor traffic off 
unless such penalities are made specifically mandatory by. law. For felony offenses,·the UVC' 
provides no specific guidance as-to mandatory sentences; however, many State criminal laws 
provide for the suspension or probation of a sentence for certain types of:felony offenses~ 
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Uniform Vehicle Code 

Other Criminal Actions Related to OWl: (continued) 

Other For a vehicle homicide conviction, a defendant •
may have his/her vehicle(s) registration(s) 
suspended. Note: The UVC does .not recommend a 
length of time for this suspension,' §17-30l(1) 

Driving While License Suspended or Revoked 
Where the Basis Was a OWl Offense: 

Sanctions: 
Criminal:
 

Imprisonment (Term): Hisd-2 d,S to 6 80S §6-303(a)
 
Mandatory Minimum Term
 

of Imprisonment: None l
 

Fine ($ Range): Not mo reo than $500 §6-303( a)
 
Mandatory Minimum Fine: None l
 

Administrative Licensing Actions: 
Type of Licensing Action 

(Suspension/Revocation): Susp/Rev §6-303(b) 
Withdrawal Action: 1 yr from and after ~he date the period of 

,~uspension or revocation would otherwise have 
terminated. §6-303(b) 

Mandatory Term of License 
Withdrawal Action: None The additional period of suspension or 

revocation is discretionary. §6-303(b) 

Other: Following a conviction of driving while their •license is suspended or revoked, a defendant may 
have his/her vehicle(s) registration(s) 
suspended, N6te: The UVC ,does not recommend a 
length of time for this suspeniion. §17-301(6) 

Habitual Offender Laws: 

UVC Has Such Law (Yes/No): No
 
Grounds for Being Declared an
 

Habitual Offender:
 
Term of License Revocation While
 

Under Habitual Offender Status:
 

'See §17-l03(c) where a court may probate or suspend sanctions for any misdemeanor traffic 
offense unless such penalities are made specifically'mandatory by law. •
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Uniform Vehicle Code 
,"-' 

• Other Criminal Actions Related to DWI: (continued) 

Type of Criminal Offense if 
Convicted on Charges of 
Driving While on Habitual 
Offender Status 

Sanctions Following a Conviction of 
Driving While on Habitual Offender 
Status: 

Imprisonment (Term): 
Mandatory Minimum Term of 

Imprisonment: 
Fine ($ Range): 
Mandatory Minimum" Fine ($): 
Licensing Actions (Specify): 

Other UVC Provisions Related To Alcohol Use: 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

UVC Has Such a Law (Yes/No): 
BAC Chemical Test Is Given to the 

•
 
the Following Persons:
 

Dri ver":
 
Vehicle Passengers:
 
Pedestrian:
 

Laws	 Establishing the Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 
Minimum Age (Years) Possession: 
Minimum Age (Years) Consumption: 

Dram	 Shop Laws and Related Legal Actions:" 
UVC Has a Dram Shop Law (Yes/No): 
"Dram Shop Law" Concept Has Been 

Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the Case (Case 
Citation) : 

Dram	 Shop Actions-Social Hosts: 
Other: 

Yes	 §10-116 

Yes	 §10-116(a) 
No 
Yes for persons" at least 16 years old 
§10-11 6(a) & (b) 

See Footnote No.1 below. 

See Footnote No.1 below. 

N/A
 
See Footnote No.1 below.
 

• lThis area of the law is not normally covered by UVC. 
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Uniform Vehicle Code 

Other UVC Provisions Related To Alcohol Use: (continued) 

Criminal Action Against Owner or Employees •of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons:
 

Type of Criminal Action: See Footnote No. 1 below.
 
Term of Imprisonment:
 
Fine ($ Range):
 

Admini$trative Actions Against Owners of
 
Establishments that Serve Alcoholic
 
Beverages to Intoxicated Patrons:
 

License to Serve Alcoholic Beverages
 
Withdra~~ (Yes/No): See Footnote No.1 below:
 

Length of Term of License Withdrawal:
 

Criminal Actions Against Owners or
 
Employees of Establishments that Serve
 
Alcoholic Beverages or the Wrong Type
 
of Alcoholic Beverage to Those Persons
 
Under the Minimum Legal Drinking Age:
 

Type of Criminal Action: See Footnote No. 1 below.
 
Term of Imprisonment:
 
Fine ($ Range):
 

Administrative Actions Against Owners of
 
Establishments That Serve Alcoholic
 
Beverages to Those Persons Under the
 
Minimum Legal Drinking Age:
 •

License to Serve Alcoholic Beverages
 
Withdrawn (Yes/No): See Footnote No.1 below.
 

Length of Term License Withdrawal:
 

Anti-Happy Hour Laws/Regulations: See Footnote No.1 below. 

Laws Prohibiting (1) the Possession of
 
Open Containers of Alcoholic Beverages
 
and (2) the Consumption of Alcoholic
 
Beverages in the Passenger Compartment
 
of a Vehicle:
 

Open Container Law (Yes/No): None
 

Anti-Consumption Law (Yes/No): None
 

'This area of the law is not normally covered by UVC. •
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APPENDIX B 

• ITEM: FEDERAL ALCOHOL INCENTIVE GRANT CR.ITERIA . 

(408 CRITERIA) 
General Comments:	 See 23 USC §408 and 23 CFR Part 1309. 

BASC=Basic Grant Criteria 
SUPC=Supplemental Grant Criteria 
SPEC=Special Grant Criteria 

Basis for a OWl Charge: 

Standard OWl Offense:
 
III egal Per Se Law (BAC/BrAC Level): BASC - 0.101 23 CFR §§1309.3(b) and 1309.5
 

(c)(I) 

Presumption (BAC Level): SUPC - 0.08 23 CFR §1309.6(b)(13) 
Types of Drugs/Drugs and Alcohol: SUPC - Controlled Substances 

23 CFR §1309.3(a)2 
Other: 

Chemical Breath Tests for BAC/BrAC level: 

Preliminary Breath Test Law:	 SUPC _Yes3 23 CFR §1309.6(b)(15) 

• 
Implied Consent Law:
 

Arrest Required (Yes/No):
 
Implied Consent Law Applies to
 

Drugs (Yes/No):
 
Refusal to Submit to Chemical Test
 

Admitted into Evidence: 
Other Information: 

Chemical Tests of Other Substances for BAC Level 
Which Are Authorized Under the Implied Consent law: 

Blood: BASC - Yes4 

Urine: BASC - Yes4 

Other: BASC - Yes4 

lThe BASC's illegal per se requirement also makes it an offense to operate a motor vehicle with
 
a breath alcohol concentration level of 0.10 or more.
 
2Applies to rehabilitation and treatment Qnly; see 23CFR §1309.6(b)(22).
 

• 
3Authorized only where there is probable cause to suspect a driver is impaired . 
4The Basic Criterion on implied consent test refusal refers to "chemical test". Therefore, any 
chemical test whether it be for breath, blood, urine, etc. will satisfy this criterion. See 23 
CFR §§1309.3(f)(2) & (3) and 1309.5(a)(1). 
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408 Criteria 

Adjudication of OWl Charges: 

Mandatory Adjudi~ation Law (Yes/No): •Anti-Plea Bargaining Statute (Yes/No): ~ - Yes (li_ited)l 
23 CFR §1309.6(b)(16)
 

Pre-Sentencing Investigation Law (PSI)
 
(Yes/No) : supe - Yes 23 CFR §1309.6(b)(8)
 

SanctiQn fQr Refusal to Submit tQ a BAC 
Chemi cal Test': 

Refusal to Take a Preliminary Breath Test:
 
Criminal Sanctions (Fine/Jail):
 
Adminisl'rative Lic~nsing Action
 

(SuspensiQn/Revocation):
 
Other:
 

Refusal to Take Implied Consent 
Chemical Test:
 

Criminal Sanction (Fine/Jail):
 
Administrative Licensing Action
 

(Suspension/Revocation):	 BASC - Susp (or Rev) - 1st Refusal-90 d,S 
(mandatory); 2nd and subsequent refusal-l yr 
(mandatory) 23 CFR §§1309.3(f)(2) & (3) and 
1309.5(a) (1) 

Other: 

Sanctions FQllowing a Conviction	 for a OWl Offense: •
Criminal S~nctions:
 

Imprisonment:
 
Term (Day, Month, Years,
 

Etc. ) :
 
Mandatory Minimum Term:	 SPEC - 1st Qff-48 con. hrs. 2 

23 CFR §1309.7(a)(2)(ii) See community service 
belQw. 
BASC - 2nd off (w/n 5 yrs)-48 con. hrs. 2 

23 CFR §1309.5(b)(1) See community service 
below. 
SPEC - 2nd Qff (w/n 5 yrs)-lD days2 (at least 4B 
con. hrs. is tQ be served) 23 CFR §1309.7(b)(1) 
SPEC - 3rd off (w/n 5 yrs)-120 con. dys.2 23 CFR 
§1309.7(c)(1) 

lNo alcohol-related charge shall be reduced to a non-alcohol-related charge or probation 
without judgment be entered without a written declaration of why the action is in the interest 
of justice. If a charge is reduced, the defendant's driving record must reflect that the 
reduced charge is alcohol-related. 
2"Imprisonment" means confinement in a jail, minimum security faci.lity, community corrections 
facility, in-patient rehabilitation or treatment center, or other facility, provided ~he 
individual under confi~ement is .in fact being detained. It does not. include house arrest. See 
23 CfR §1309.3(c)~ •
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408 Criteria 

• Sanctions Following a Conviction for a OWL Offense: 
(continued) 

Fine: 
Amount ($ Range): 
Mandatory Min. Fine ($): 

Other Penalties: 
Community Service:	 SPEC - 1st off-100 hrs (to be compl eted win 3 .' 

mos) as an alternative to the 48 con~ hr~~ of' 
imprisonment 
23 crR §1309.7(a)(2)(i) 
BASC - 2nd off-10 dys as an alternative to 
the 48 can. hrs. of imprisonment 
23 CFR §1309.5(b)(1) 

Restitution 
(eg Victim's Fund)·: ~ -.Yes 23 CFR §1309.6(b)(lJ) 

Other: 

Administrative Licensing Actions:
 
Pre-OWL Conviction Licensing Action:
 

• 
Administrative Per Se Law: (Special Note: The Basic Criteria requires that 

the overall average time from a OWl arrest to 
suspension (or revocation) of a driver's license 
either cannot exceed an averag~ of 45 days; see 
23 CFR §§1309.3(d). 1 In addition, before a 
State i~ eligible for funds under the 
Supplemental Criteria, they must have a license 
suspension (revocation) system which meets the 
requiremtns of 23 CFR §1309.5; see 23 CFR 
§1309.6(a). ) 

Post· OWl Conviction Licensing Action: 
Type of Licensing Action 

(Suspension/Revocation): BASC and SPEC - Susp/Rev 23 CFR §§1309.3(f)(1), 
1309.5 (a)(l) and 1309.7 

Term of License Withdrawal 
(Days, Months, Years, etc.): BASC - 1st off.-90 dys (Susp/Rev) 

23 CFR §§1309:3(f)(1) and 1309.5(a)(1) 

• lUnde~ 23 CFR §§1309.5(a)(2)(ii) and 1309.5(ai(3)(i), a State may demonstrate compli~nce with 
thi~ element of the criteri~ by submitting (1) data showing that the average time from ~rrest 
to suspension (or revocation) of a driver's license does not exceed 90 days and (2) a plan 
showing how the State intends to achieve a 45 day average. 
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408 Criteria 

Sanctions Following a Conviction for a OWl Offense: 
(continued) •

Mandatory Minimum Term of 
Withdrawal:	 BASC - 1st off.-30 dysl (Susp/Rev) 

SPEC - 1st off.-90 d,S (Susp) 
23 CFR §1309.7(a)(1) 
BASe - 2nd and subsequent off.-1 yr 
(Susp/Rev) 2-3 CFR §§1309.3(f)(3) and 
1309.5(a)(1) 
SPEe - 2nd off.-1 yr (Rev) 
23 CFR §1309.7(b)(2) 
SPEC - 3rdoff, -3 yrs . (Rev) 
23 CFR §1309.1(c)(2) 

Other: 
Rehabilitation: 

Alcohol Education: 
Alcohol Treatment: ~ - Yes 23 eFR §1309,6(b)(3) & (22)2 
Alcohol Education/ 

Treatment as an Alternative
 
to Criminal/
 
Licensing Actions
 
(Describe):
 

Vehicle Impoundment/Confiscation:
 
Authorized by Specific
 

Statutory Authority:
 
Terms Upon Which Vehicle
 

Will Be Released:
 • 
Other':
 

Miscellaneous Sanctions
 
Not Included Elsewhere:
 

Other Criminal Actions Related	 to OWl: 

Homicide by Vehicle:'
 
Criteria Has Such Law/Type of Offense:
 
Sand ions:
 

Criminal Sanction:
 
Imprisonment'(Term) :
 
Mandatory Minimum Term:
 
Fi ne ($ Range):
 
Mandatory Minimum Fine:
 

lAfter the mandatory 30 day period, a restricted license may be issued for not less than 60
 
days.
 
223 CFR §1309.6(b)(22) provides for the rehabilitation and treatment of persons arrested and
 
convicted of driving under the influence of a controlled substance.
 •
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408 Criteria	 .' 

• Other Criminal Actions Related to OWl: (continued) 

Administrative Licensing Action: 
Licensing Authorized and 

Type of Action: 
Length of Term.of 

Licensing Withdrawal: 
Mandatory Action-~Minimum 

Length of License 
Withdrawal: 

Other: 

Driving While License Suspended or Revoked
 
Where the Basis Was a OWl Offense:
 

Sanction:
 
Criminal: 

Imprisonment (Term): 
Mandatory Minimum Term 

of Imprisonment: SPEC - 30 con. dys.l 23 CFR §1309.7(d)(1) 
Fi ne ($ Range): 
Mandatory Minimum Fine: 

• 
Administrative Licensing Actions: 

Type of Licensing Action 
(Suspension/Revocation): SPEC - SuspIRev 1 23 CFR §1309.7(d)(2) 

Length of Term of License 
Withdrawal Action: SPEC - See the statement below. 

Mandatory Term of License 
Withdrawal Action: SPEC - Upon release from imprisonment, an 

additional period of license suspension or 
revocation of not less than the period of 
suspension or revocation remaining in effect at 
the time of commission of the offense of driving 
with a suspended or revoked license; 
see 23 CFR §1309.7(d)(2)1. 

Other:	 SUPC - Mandatory impoundmentor confiscation of 
license plates/tags of any vehicle operated by an 
individual whose license has been suspended or 
revoked for an alcohol-related offense; 
see 23 CFR §1309.6(18). 

Habitual Offender Laws:
 
Criteria Has Such Law (Yes/No):
 
Grounds for Being Declared an
 

Habitual Offender:
 
Term of License Revocation While
 

Under Habitual Offender Status:
 

• lThis penalty.would also apply to driving in violation of a restriction placed on a defendant's 
driving privileges because of a OWl conviction; see 23 CFR §1309.7(d). 
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408 Criteria 

Other 408 Criteria Related To Alcohol Use: 

Type of Criminal Offense if 
Convicted on Charges of 
Driving While on Habitual 
Offender Status 

Sanctions Following a Conviction of 
Driving While on Habitual Offender 
Status: 

Impri sonment (Term): 
Mandatory Minimum Term of 

Imprisonment: 
Fine ($ Range): 
Mandatory Minimum Fine ($): 
Licensing Actions (Specify): 

Laws Requiring BAC Chemical Tests on 
Persons Killed in Traffic 
Accidents: 

State Has Such a Law (Yes/No): 
BAC Chemical Test Is Given to the 

the Following Persons: 
Driver: 
Vehicle Passengers: 
Pedestrian: 

Laws Establishing the 'Minimum Ages 
Concerning Alcoholic Beverages: 

Minimum Age (Years) Sale/Purchase: 
Minimum Age (Years) Possession: 
Minimum Age (Years) Consumption: 

Dram Shop Laws and Related Legal Actions: 
Criteria Has 
a Dram Shop Law (Yes/No): 

"Dram Shop Law" Concept Has Been 
Adopted Via a Change to the Common 
Law Rule by Action of the Highest 
Court of Record in the Case (Case 
Citation): 

Dram Shop Actions-Social Hosts: 
Other: 

•
 

• 
SUPC - 21 23 CFR §1309.6(b)(1) 
SUPC - 21 23 CFR §1309.6(b)(I) 
SUPC - 21 23 CFR §1309.6(b)(I) 

SUPC - Yes 1 23 CFR §1309.6(b)(20) 

SUPC - Yes 1 23 CFR §1309.6(b)(20) 
SUPC - Yes 1 23 CFR §1309.6(b)(20) 

lLiability against any person who serves alcoholic beverages to an individual who is visibly 
intoxicated. •
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408 Cri teri a 

I• '-

•
 

•
 

Other 406 Criteria Related To Alcohol Use: (continued) 

Criminal Action Against Owner or Employees 
of Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

Type of Criminal Action: 

Term of Imprisonment: 
Fi ne ($ Range): 

Administrative Actions Against Owners of 
Establishments that Serve Alcoholic 
Beverages to Intoxicated Patrons: 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term of License Withdrawal: 

Criminal Actions Against Owners or 
Employees of Establishments that Serve 
Alcoholic Beverages or the Wrong Type 
of Alcoholic Beverage to Those Persons 
Under the Minimum Legal Drinking Age: 

Type of Criminal Action:
 
Term of Imprisonment:
 
Fine ($ Range):
 

Administrative Actions Against Owners of 
Establishments That Serve Alcoholic 
Beverages to Those Persons Under the 
Minimum Legal Drinking Age:' 

License to Serve Alcoholic Beverages 
Withdrawn (Yes/No): 

Length of Term License Withdrawal: 

Anti-Happy Hour Laws/Regulations: 

Laws Prohibiting (1) the Possession of 
Open Containers of Alcoholic Beverages 
and (2) the Consumption of Alcoholic 
Beverages in the Passenger Compartment 
of a Vehicle: 

Open Container Law (Yes/No): 
Anti-Consumption Law (Yes/No): 

SUPC - Yes 23 CFR §1309.6(b)(20) Ref: 48 FR 
5552 
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